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CURRENT EVENTS. 





LeGaLt REPORTING—ARGUMENTS OF COUNSEL 
—DissEntTinG Oprntons.—In another part of 
this number! we print under the head of 
‘* Correspondence’” a letter in which the 
writer complains of the official reporter of 
the decisions of the Supreme Court of the 
United States, who, our correspondent avers, 
has done a great injustice to the profession 
by filling a volume of official reports (126 U. 
S.) with a single (telephone) case. 

The matter was, no doubt absorbing to the 
parties to the action, highly interesting to 
counsel engaged in the case or similar litiga- 
tion, important, in a less degree to patent 
lawyers generally, and only mildly entertain- 
ing to the bulk of the profession in common 
with the rest of mankind. The subject is 
not of sufficient professional importance to 
justify this remarkable feat of book making. 
So far as public interests are concerned, we 
presume that, no matter which of the litigants 
had triumphed, the country would have the 
benefit of telephone facilities at the hands of 
the victor, and the cheerful cry of ‘‘ Hulloo! 
Central!’’ would continue to resound through 
the land. 

We have long been persuaded that official 
reporters of courts of the last resort, and 
pre-emineatly among them, the reporters of 
the Supreme Court of the United States, have 
grievously abused the patience of the profes- 
sion for many years by their prolixity, ver- 
bosity and the huge masses of inert matter 
with which they incumber their pages. The 
present reporter has ‘‘ out-done the out-do- 
ings’’ of his predecessors and ‘‘ broken the 
record ’’ not only of Wheaton and Howard, 
but even of Wallace. 

The older réporters had an excuse of which 
their successors are destitute. Their cases, 
though important, were few in number, and 
their books constituted the only medium 
through which the action of the court could 
reach the profession. 


1 Post, p. 155. 
VoL. 27—No. 6. 





Besides that, the mass of legal literature 
was small, comparatively speaking ; now itis 
excessively voluminous, and the task of mas- 
tering even the important portions of it is in- 
deed arduous. There are now a half a dozen 
channels, more or less convenient and per- 
manent, through which the action of the 
courts may be made known to the bar, and 
the official report must needs compete with 
these. Itis very desirable that the profes- 
sion should have a regular and complete offi- 
cial series of the reports of the Supreme 
Court of the United States, but it is at least 
equally desirable that such report should be 
carefully prepared and neither disfigured by 
error or omission, nor weighed down with 
surplusage. 


A very thorough study for months given 
some years ago tothe reports of the supreme 
court, from its organization down to the lat- 
est volume then issued, satisfied us that 
throughout those volumes were immense 
quantities of useless matter that ought to have 
been excluded, or at the best to have been 
condensed to one-fourth of the space they 
occupied. The expansion of books of reports 
beyond reasonable limits takes place chiefly 
in the statement of facts, and in the argu- 
ment of counsel. The former should be suc- 
cinct, definite, limited to the matters in evi- 
dence, which are treated in the opinion, and 
to those other points in the proof which are 
necessary toa proper understanding of the 
opinion. Judges often state all the facts ma- 
terial to a due comprehension of the conclu- 
sion arrived at, and if they would more fre- 
quently do so, it would save much confusion 
arising from the fact that the reporter fre- 
quently understands the case differently from 
the court, and in stating the facts gives un- 
due prominence to some points, and less than 
they should have to others, and hence the 
whole case will create upon the mind of the 
reader a very different impression from that 
which the court designed that it should. At 
all events the statement of facts prefixed by 
the reporter to the opinion should be as short 
as possible consistently with a due degree of 
clearness. The reporter is guilty of a 
gross breach of duty if for the  pur- 
pose of swelling the volume, or for any 
other reasons, he expands his statement 
so as to include, as many such state- 
ments do, the whole of the evidence, oral 
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and documentary, which is contained in the 
record. The statement of facts is the ‘‘case’’ 
upon which the judgment is rendered, the 
opinion of the court is the law of that case. 

As to the arguments of counsel we must con- 
fess that we cannot see upon what principle 
they ever were printed in books of reports. 
They are neither law nor facts, and the ob- 
ject of books of reports is to set forth what 
the court decides to be the law upon a given 
state of facts. They are not designed as il- 
lustrations of the manner in which great law- 
yers argue difficult questions, because the re- 
ports of appellate courts are not text-books 
for law schools, and sometimes the lawyers 
who argue the cases reported are great, and 
sometimes they are very insignificant; and 
sometimes the questions involved are of much 
importance, and sometimes of little moment. 
The arguments of counsel do not elucidate 
the law of the case, for the opposite sides 
neutralize each other. The statement of 
facts, if properly prepared by the court or 
reporter, indicate sufficiently the facts in- 
volved in the issue, the opinion of the court 
applies the law to those facts. Voila tout. 
That is the lawsuit so far as it concerns any 
member of the profession, not an attorney of 
record in the cause. The only possible ad- 
vantage we can see in the arguments of coun- 
sel, so profusely printed in many books of re- 
ports, is in their citation of authorities, which 
may probably be verified by some anxious 
inquirer into collateral issues and lead him to 
valuable points in his own cases. If, there- 
fore, the argument of counsel should be ex- 
cluded, we think the citations of authorities 
and a few lines indicating the points to which 
they are applicable, might well be printed, 
but not one word either rhetoric or logic. 

As to dissenting opinidns, we have form- 
erly expressed our views on that subject, and 
we do not choose to go intd it now at the end 
of an article, further than to say that the few 
good ones we have seen operate against pub- 
lic policy by fostering an uncertainty as to 
the law, tending to create the impression that 
the opinion dissented from will soon be over- 
ruled; and the bad dissenting opinions are 
as useless as a fifth wheel to a wagon. 

In conclusion we would say that the sys- 
tem of reporting the decisions of federal 
courts, like many other things connected with 
the practice of those courts and their admin- 





istration of law, would beara great deal of 
amendment withuvut any perceptible detriment 
to public interest. 








NOTES OF RECENT DECISIONS. 





NEGLIGENCE—‘‘ FriGut as A Cause or Ac- 
TION ’’—NeRvous SHocks.—A somewhat cu- 
rious case has recently been before the Eng- 
lish Privy Council, involving the question 
whether a party who would have been liable 
in damages for negligence if the result had 
been serious bodily harm, can go scot-free if 
the consequence is only a narrow escape and 
an intolerable fright. It appears that a gen- 
tleman driving with his wife came to a rail- 
road crossing which was guarded by two 
gates, one at either side of the tracks. The 
custodian of the gates being summoned res- 
ponded with alacrity ‘‘ all right,’’ opened one 
of the gates and the vehicle was driven’ in. 
Before the other gate could be opened, the 
janitor hearing an approaching train, called 
out to the gentleman to turn back; he did 
not do so, however, but kept his vehicle on 
one track while the train whizzed by harm- 
lessly on the other. Nobody was hurt but 
the lady was frightened ‘‘ almost to death ;”’ 
whether her escort was at all alarmed does 
not appear as matter of record. 

This case comes from the ends of the earth ; 
the transaction taking place in the vicinity of 
Melbourne, Australia, and the suit was 
brought in the courts of that colony. The 
fright of the lady and the nervous shock 
which it occasioned her were the cause of ac- 
tion, but upon appeal the Privy Council of 
England held that the action would not lie, 
that exposure to danger, however deadly and 
imminent, or fright, however well founded 
and excessive, were not actionable if no 
physical suffering ensued. The court through 
Sir Richard Couch says: ‘‘ Damages arising 
from mere sudden terror, unaccompanied by 
any actual physical injury, but occasioning a 
nervous or mental shock, cannot under such 
circumstances, their lordships think, be con- 
sidered a consequence which, in the ordinary 
course of things, would flow from the negli- 
gence of the gatekeeper. If it were held that 
they can, it appears to their lordships that it 
would be extending the liability for negli 
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gence much beyond what the liability has 
hitherto been held to be.’’ 

Upon this ruling the London Law Journal 
comments as follows: ‘‘ Sir Richard Couch 
fortifies this position by stating that no case 
had been cited of this kind. This reasoning, 
however, seems to go rather too far. The lia- 
bility for negligence no doubt was framed in 
days when there were no railway trains, and 
the nerves of our ancestors were stouter than 
ours. ‘Is not the liability capable of devel- 
opment to meet modern requirements?’ Sir 
Richard Couch says: ‘No; because the dif- 
ficulty which now often exists in the case of 
alleged physical injuries of determining 
whether they were caused by the negligent 
act would be greatly increased, anda wide 
field opened for imaginary claims.’ But the 
imaginary claim may be made to enhance the 
damages when there is physical injury, and 
itis hardly a good reason for denying a cause 
of action, that resort to it may be abused. 
We cannot help thinking that the last word 
has not been said on this subject. The law 
of Victoria is the law of England, but the 
decision of the Privy Couccil does not bind 
the English courts, and it may be hoped that 
when the point comes before them they will 
take a little less material view of the injuries, 
which may fairly be said to deserve compen- 
sation if produced by the negligent act of a 
third person.”’ 

We are fully in accord with our London 
cotemporary on this subject. Nothing is 
better settled than that when mental pain and 
anguish accompany or result from a physical 
injury the consequence of negligence such 
pain and anguish constitute an aggravation 
of the offense, and enhance the damages due 
to the sufferer. In cases of tort in which no 
physical injury is inflicted, such for example 
as slander, the distress of the plaintiff is not 
only a competent element of the damages he 
may recover, but the chief ground upon which 
he can recover damages at all. We do not 
see why a party who has inflicted an inten- 
tional injury which had no physical conse- 
quences should be more severely visited than 
one who by culpable negligence has inflicted 
a like injury. In either case the suffering is 
mental—in the one proceeding from shame 
and anger, in the other from terror, and we 
fail to perceive any reason why the retribu- 
tion in the one case should differ in kind from 





that of the other, although there might be a 
difference in degree dependent upon the cir- 
cumstances of each individual case. 





Reiicious Societies — Contract — En- 
FORCEMENT—- Manpamvs.--The Supreme Court 
of Indiana has recently decided a case’ in 
which it declares the obligations incurred by 
a religious society by its professions of lib- 
erality when it solicits subscriptions from per- 
sons without its pale. It appears that the 
trustees of Salem Church being about to erect 
anew church edifice solicited subscriptions 
for that purpose, and in order to induce per- 
sons not directly interested in their organiza- 
tion to subscribe to the fund stated publicly 
and in print that the edifice when so erected 
should be free to the ministers of every or- 
thodox denomination, when not used by the 
congregation owning the building. Upon this 
condition many subscriptions were made, the 
money wasraised, the building erected and for 
a season the ministers of other denominations 
officiated therein. This action, however, was 
brought by the State of Indiana upon the re- 
lation of certain members of the Christian 
Church and the relators prayed that a pre- 
emptory mandamus be issued requiring the 
trustees of the church to permit the occupa- 
tion of the edifice by the ministers of the 
Christian Church. The trustees of the Salem 
Church demurred to the petition and the trial 
court overruled the demurrer. The supreme 
court, however, held that, this was error, that 
the demurrer should have been sustained be 
cause, under its construction of the civil code 
of Indiana, a writ of mandamus (or mandate 
as they call it in that State) cannot be issued 
upon such grounds as are stated in the peti- 
tion. The court says: ‘‘ Where the duties 
of a corporation or of its trustees grow out 
of or result from matters of contract, writs 
of mandate will not lie against the corpora- 
tion or its trustees, either in their corporate 
capacity or as individuals, to compel the per- 
formance of the contract, but the party ag- 
grieved will be left to the ordinary remedies 
either at law orin equity.? Relators have 


1 State v. Trustees of Salem Church, S. C. Ind., April 
24, 1888; 16 N. E. Rep. 808. 

2 State v. Turnpike Co., 16 Ohio St. 308; State v. Rail- 
road Co., 48 N.J. Law, 505; State v. Bridge Co., 20 
Kan. 404; People v. Dulaney, 96 Ill. 508; High. Ext. 
Rem. § 321. 
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mistaken their remedy, if any they have, upon 
the facts stated in their complaint and al- 
ternative writ; for the case made thereby is 
not one in which mandate will lie. Defend- 
ants’ demurrer to relators’ complaint and al- 
ternative writ of mandate ought to have been 
sustained. This conclusion renders it un- 
necessary for us to consider any of the ques- 
tions arising under the error assigned by the 
relators herein. Where, as here, the plaint- 
iff appeals, and the complaint fails to state a 
cause of action against the defendants, inter- 
vening errors, if any there be, must be re- 
garded here as harmless, and the judgment 
below must be affimed.’’® 

It is a little remarkable that this case was 
tried in the court below and heard upon ap- 
peal without the slightest allusion in either 
court to the real difference between the two 
religious bodies interested in the controversy. 
It is well known that the ‘‘ Christian Church ”’ 
is not regarded as orthodox by some other 
churches, and no doubt the invidious distinc- 
tion made by the Salem Church against the 
Christian Church was founded upon the be- 
lief that the latter was not orthodox. The 
court was clearly right in holding that ‘- man- 
date’’ was not the rightful remedy, but if 
the question shall come up again in due form 
and upon proper pleadings, we are a little 
curious to know, how the court will define 
‘*orthodox’’ and how far it will improve 
upon the usually accepted definition that 
‘* orthodoxy is my doxy, and heteredoxy is 
any other fellow’s doxy.”’ 


$8 Fell v. Muller, 78 Ind. 507; Rawson v. Pratt, 91 
Ind. 9; Clawson v. Railway Co., 95 Ind. 122. 








TRANSACTIONS RESEMBLING SALES. 





The discrimination of the contract of sale 
from other agreements and transactions of a 
similar character has always been regarded 
as a difficult matter. Yet upon such discrim- 
ination rest the most important conclusions 
concerning the scope and effect of, the ar- 
rangements considered, and the remedies for 
breaches of obligation arising out of them. 
It is, therefore, believed that the practitioner, 
as well as the mere investigator, cannot fail 
to find useful a succinct statement of the re- 
sult of the authorities, including the latest, 





and those not readily to be found elsewhere, 
upon various phases of the topic in question. 
The writer has accordingly aimed to present 
such a summary of the subject derived from 
special investigation of the cases, and to ar- 
range the materials gathered in a way which 
might prove advantageous to all in search of 
information in this direction. 

§ 1. Derrnirions oF SALE.—Scope of Word 
‘*Sale.’’—The word ‘‘sale’’ is said to mean a 
contract between parties to pass rights of 
property for money which the buyer pays or 
promises to pay to the seller for the thing 
bought and sold.' In its legal import it im- 
plies the transferring of property? from the 
seller to the buyer for a price.* 

Other Definitions of Sale.—A sale is also 
defined as a transfer of the absolute or gen- 
eral property in a thing for a price‘ in 
money,’ and a3 a contract by which, for a 
pecuniary consideration, called a price, one 
transfers to another an interest in property.® 

Consideration.—In a general and popular 
sense the sale of an article signifies the trans- 
fer of property from one person to another, 
without reference to the particular mode in 
which the consideration is paid.‘ But its 
technical and narrow sense is that of a trans- 
fer paid or agreed to be paid in money.* 

Bargain Transferring Chattel.—Independ- 
ently of the statute of frauds,® any words im- 
porting a bargain, whereby the owner of a 
chattel signifies his willingness and consent 
to sell it, and whereby any other person sig- 


1 See Williamson v. Berry, 8 How. 495, 544; Hut- 
macher v. Harris, 38 Pa. St. 491, 498; Bigley v. Risher, 
63 Id. 152, 155; Mackaness v. Long, 85 Jb. 158; Ed- 
wards v. Cottrell, 43 Iowa, 194, 204. 

2 See Butler v. Thompson, 92 U. S. 414, 415; Herold 
vy. Stockwell, 32 La. An. 949, 952. 

3 State v. Wentworth, 35 N. H. 442, 443, and see 
West. Mass. Ins. Co. v. Riker, 10 Mich. 279, 281. 

4 See Schenck v. Saunders, 14 Gray, 37, 41. 

5 Wittowsky v. Wasson, 71 N. C. 451, 455; and see 
Creveling v. Wood, 95 Pa. St. 152, 158; Cobb v. Tufts, 
2 Tex. App. Civ. Cas., § 152. 

6 Cal. Civ. Code, § 1721; Dak. Civ. Code, § 981; and 
see La. Civ. Code, Art. 2439. Various definitions cited: 
Madison Ave., etc. Church vy. Baptist Church, 44 N. 
Y. 181, 189; Five Per Cent. Cases, 110 U. S. 471, 478. 

7 Howard v. Harris, 8 Allen, 297, 299; and see 2 Kent 
Com. (12th ed.) 468; Madison Ave., etc. Church v. 
Baptist Church, 46 N. Y. 131, 140; 11 Abb. Pr. (N. 8.) 
132, 148; Chamberlain v. Smith, 44 Pa. St. 431, 433, 434. 

8 Howard v. Harris, 8 Allen, 297, 269; and see Com. 
v. Davis, 12 Bush, 240,241. But compare Five Per 
Cent Cases, 110 U. 8. 471, 478. 

9See 1 Bouv. L. Dict., tit. Frauds, Statute of, (15th 
ed.) 691. 
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nifies his willingness and consent to buy it, 
in praesenti,” for a specified price, would be 
a sale and transfer of the right to the chat- 
tel.4 

Essential Elements of Contract.—But the 
ordinary definition of a sale, as a transmuta- 
tion of property from one person to another 
for a price,” does not fully express all the 
essential elements of the contract.“ These 
comprise the consent of competent parties 
agreeing upon the subject-matter of the nego- 
tiations and the price to be paid therefor.” 

§ 2. AGREEMENT TO SELL, ETC.— Negotiation 
Preliminary to Contract.—A sale is to be dis- 
tinguished from a negotiation preliminary to 
a contract, as a mere offer or proposition to 
sell, or a verbal promise to trade when the 
parties should meet, and then either to sell 
or buy.'® 

Agreement to Sell and Buy.—An agreement 
to sell has been defined by statute as a con- 
tract by which one engages for a price to 
transfer to another the title to a certain 
thing.” An agreement to buy is similarly 
declared to be a contract by which one en- 
gages to accept from another and pay a price 
for the title to a certain thing." An agree- 
ment to sell and buy is further stated to be a 
contract by which one engages to transfer 
the title to a certain thing to another, who 
engages to accept the same from him and 
to pay a price therefor.” 

‘*Executory Agreement,’’ or ‘‘ Bargain and 
Sale.’’—And the distinction between a,pres- 
ent sale,” called a ‘‘bargain and sale’’ at 


10 See § 2 on Agreement to Sell, ete. 

1 DeFonclear v. Shottenkirk, 3 Johns. 170, 174; and 
see Fancher v. Goodman, 29 Barb. 315, 318. 

22 Bl. Com. 446; Parker v. Donaldson, 2 Watts & 
S. 9, 19; and see Terry v. Bissell, 26 Conn. 23, 31; Ed- 
wards v. Farmers’ Ins. Co., 21 Wend. 467, 494. Com- 
pare Patten v. Smith, 5 Conn. 196, 199. 

18 Gardner v. Lane, 12 Allen, 39, 43. 

44 Garder v. Lane, 12 Allen, 39, 48; and see Cun- 
ningham vy. Ashbrook, 20 Mo. 553, 556; Butler v, 
Thompson, 92 U.S. 412, 415; Schermerhorn v. Talman, 
14N. Y. 93, 117; 2 Kent. Com. 468; La. Civ. Code, art. 
2439; Ga. Code, § 2629. See, further, Newmark on 
Sales, §§ 1-5. 

16 Smith v. Weaver, 90 Ill. 392, 393. 

16 Whitmore v. Alley, 46 Maine, 428,431. . 

W Cal. Civ. Code, § 41727; Dak. Civ. Code, § 984, 
Promise to sell in Louisiana: Knox v. Payne, 13 La. 
An. 361, 362. 

18 Cal. Civil. Code, § 1728; Dak. Civ. Code, § 985. 

19 Cal. Civ. Code, § 1729; Dak. Civ. Code, § 986. See 
Stims. Am. Stat. Law, tit. Sale. 

2 See Martin v. Adams, 104 Mass. 262. 

21 See McCrae v. Young, 43 Ala. 622, 625. 





common law,” and a mere engagement for a 
future sale,” or ‘‘executory agreement,’’ * is 
that in the former the title passes, and the 
sale is absolute and complete,™* while in the 
latter the title does not pass except on the 
performance of a precedent or concurrent 
condition,” or so long as something remains 
to be done in the way of specifically appro- 
priating the goods sold to the contract.” 

§ 3. SaLe or Girt, Accorp, AGENCY, ETC. 
—Gift Compared with Sale.—A gift, as gen- 
erally defined, differs from a sale in being a 
voluntary transfer without consideration.” 
But an onerous gift is, when accepted, in the 
nature of a sale, if the burden it imposes is 
the payment of a sum of money.” 

Accord and Satisfaction.—A contract of 
sale differs from accord and satisfaction, be- 
cause in the latter the thing is given for the 
purpose of quieting a claim, and not for a 
price.” 

Other Similar Transactions. —And the cases 
distinguish the contract of sale from one of 
agency,* manufacture,” trust” or security.™ 

§ 4. SaLe or AssiGnment.—Sale as Species 
of Assignment.—When an article of merchan- 
dise or a personal chattel is the subject of 
assignment, in its larger sense of the transfer 
of an interest in property, the act is more 
commonly termed a sale.™ 

22 See Lounsdale v. Hunsaker, 2 Oreg., 101, 103. 

2 Cunningham v. Ashbrook, 20 Mo. 553, 557. 

24 See Newcomb v. Cabell, 10 Bush, 460, 468. 

2% See Morse v. Sherman, 106 Mass. 430, 434; Shields 
v. Pettee, 4 N. Y. 122, 124; and compare Knox, v. 
Payne, 13 La. An. 361, 362. 

26 See Merchants’ Nat. Bank v. Bangs, 102 Mass. 291, 
295; Cunningham v. Ashbrook, 20 Mo. 553, 546; also 
Riddle v. Varnum, 20 Pick. 280, 283. Distinction illus- 
trated: Low v. Andrews, 1 Story, 38, 42. See also 
Newmark on Sales, § 9. 

27 See Gray v. Burton, 55 N. Y. 68, 72; Common- 
wealth v. Packaid, 5 Gray, 101,102. And on the re- 
quirement, for its validity, of delivery, etc., see Chad- 
sey v. Lewis, 1 Gilm. 153, 155. 

2% 2 Bonv. L. Dict. (15th ed.) 606. 

2 2 Bouv. L. Dict., tit. Sale, (15th ed.) 606; and see 
Nelden v. Smith, 36 N. J. L. 148. 

% See Black v. Webb, 20 Ohio, 404; 55 Am. Dec. 456, 
and note, 459; Depew v. Keyser, 3 Duer, 335, 340; 
Conable v. Lynch, 45 Iowa, 84. 

31 Cain v. Weston, 26 Wis. 100, 103. 

% See Ruthrauf v. Hagenbuch, 58 Pa. 103; Bourg 
v. Lopez, #6 La. An, 439, 440. 

3% First Nat. Bank v. McAndrews, 5 Mont. 325, 335; 
Herold v. Stockwell, 32 La. An. 949, 952. Arrange- 
ments between debtor and creditor: Ochs v. Burger, 
6 Heisk. 483, 486; Gray v. Millay, 61 Maine, 327. See 
also Newmark on Sales, §§ 10, 23. 

*% Burrill Assignments, (4th ed.), § 1. Common law 
definitions of assignment: Cowles v. Ricketts, 1 Lowa, 
582, 585 
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Assignment as Transfer of Incorporeal Per- 
sodalty.—But in a narrower sense, and in re- 
gard particularly to property other than real 
estate, the term ‘‘assignment’’ is often con- 
fined in its application to a transfer of a 
chose in action or other species of incorporeal 
personal property.” 

Assignment for Creditors.—And the gen- 
eral difference between a sale and an assign- 
ment for the benefit of creditors is stated to 
be, that in the former there is a fixed price 
and no trust, while in the latter there is a 
mere trust and, of course, no fixed price 
given for the property.® 

§ 5. Sate on Payment.—Compensation for 
Services.—When property or money is trans- 
ferred or paid as a compensation for services, 
this does not constitute a sale of the money 
or property for a price in service.” 

Payment or Purchase of Note.—And the 
payment of a note by a third person does not 
constitute a contract of purchase thereof.* 

Sale or Giving in Payment.—In Louisiana 
a contract, such as giving in payment, equally 
with a sale, transfers the property in full 
ownership to the purchaser, and differs from 
a sale mainly in making the delivery of the 
thing transferred essential to the complete- 
ness of the contract.” 

§ 6. Sate or Liquor sy Cius.—Transfer 
of Property, but not Sale.—The sale of liquor 
by a club to its members“ through a man- 
ager, for consumption off the premises, and 
at a profit turned into the common fund, is 
a transfer of property, but not a sale within 
the meaning of a statute prohibiting any per- 
son from selling intoxicating liquors by retail 
without a license.” 

Not Necessarily Sale unless Evasive, ete.— 

Nor is there necessarily, and as a matter 
of law, an indictable sale of intoxicating 
liquors, by the agent of a club, to its mem- 


8% See 1 Sch. Pers. Prop., (2d ed.), §§ 72-83. 

% Keiler v. Tutt, 31 Mo. 301, 306. See Newmark on 
Sales, § 17. 

7 See Five Per Cent. Cases, 110 U. S. 471, 478. 

% Binford v. Adams, (Ind.), 3 N. E. Rep. 753. 

%® Herold v. Stockwell, 32 La. An. 949, 952; and com- 
pare Miller v. Schneider, 19 La. An. 300, 301; Bessan 
v. Moncheux, 21 La. An. 617. See Newmark on Sales, 
§ 27. 

# See Commonwealth \. Pomphret, 187 Mass. 564; 
s. c.,50 Am. Rep. 340. Subject discussed: 32 Am. 
Rep. 333; 22 Am. Law Reg. 102. On the law of clubs 
generally, see 5 Alb. L. J. 226. 

4“ Graff v. Evans, Law R.,8 Q. B. Div., 378; s.c., 
22 Am. Law Reg. 99. 





bers, irrespective of the consideration whether 
the arrangement was colorable and a mere 
evasion of the statute, where payment was 
made in five-cent checks and the surplus 
liquor was the agent’s recompense.” 

Sale to Oneself and Others.—But on the 
other hand it is declared that since a man, 
even at common law, may sell to himself and 
another, every element of a sale is present in 
the transaction, where the members of a club 
were with others permitted to take beer at its 
rooms, on presenting a five-cent check for 
each glass.* 


4 Commonwealth vy. Smith, 102 Mass. 144; and see 
Commonwealth v. Pomphret, 187 Mass. 564; s. c., 50 
Am. Rep. 340; Seim v. State, 55 Md. 566; s. c., 39 Am. 
Rep. 419. 

48 United States v. Wittig, 2 Low. 466; and see Mar- 
mont v. State, 48 Ind. 21; Richart v. People, 79 Ill. 85; 
State v. Mercer, 32 Iowa, 405. Consult Newmark on 
Sales, § 13; also important later case in 59 Am. Rep. 
287. 








ESCROW—WHAT CONSTITUTES—STATUTE OF 
FRAUDS—UNDELIVERED INSTRUMENT. 
WIER V. BATDORF. 


Supreme Court of Nebraska, April 24, 1888. 


1. A delivery in escrow can only be made to a 
stranger, not to an agent of the grantor. 


2. Not until the condition, upon which a deed in 
escrow is deliyered is performed, does the title pass 
to the grantee. 


3. The memorandum in writing, required by the 
statute of frauds, must, to be valid, be delivered. 


4. A deed for the lard sold, in the possession of the 
grantor’s agent, is not a sufficient delivery of such a 
memorandum. 


MAXWELL, J., delivered the opinion of the 
court: 

This is an appeal from a decree in equity. The 
first paragraph in the petition is as follows: 
“The plaintiff complains of the defendants Henry 
Batdorf and Lovenia Batdorf, for that, on or about 
the Ist day of November, 1882, the said defend- 
ant Henry Batdorf, being the owner in fee of the 
following described premises, viz.: The east half 
of the northeast quarter, and the east half of the 
sou'heast quarter, in section 35, township 16, 
range 12, in Douglas county, Neb.,—on the said 
day sold the same to the plaintiff for the sum of 
$4,160, payment as follows: $2,000 to be paid 
down in cash on the 4th day of November, 1882; 
the balance to be in three equal payments, notes 
to be given, secured by mortgage on said premi- 
ses, and to become due in one, two, and three 
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years thereafter. That thereupon said defendants 
Henry Batdorf and his wife, Lovenia Batdorf, 
executed their warranty deed in due form, duly 
acknowledged, for said premises, and delivered 
the same in escrow to the defendants Jones & 
Emory, who were their agents, to deliver to this 
plaintiff on the 4th day of November, 1882, upon 
the payment of two thousand dollars, and the de- 
livery to said Jones & Emory of the said notes 
and mortgage.’’ There are other allegations in 
the petition as to the execution of certain notes 
and a mortgage by the plaintiff, ready for deliv- 
ery, to the defendant. There is also an averment 
of performance, and of readiness to perform. 
The defendants in their answer deny the existence 
of any contract for the sale of the real estate in 
controversy, and that deed in question was de- 
livered to Jones & Emory as an escrow. On the 
trial of the cause the court found the issues in 
favor of the defendants, and dismissed the action. 
The plaintiff appeals. The testimony tends to 
show that, about the month of October, 1882, the 
defendant placed the land in controversy in the 
hands of Jones & Emory to find a purchaser for 
the same. These agents had no authority to sell, 
but were to consult their principal. About the 
last day of October, 1882, the plaintiff made a 
verbal offer of a specified sum for the land in 
question. This was communicated verbally by 
Mr. Jones to Henry Batdorf, and by him verbally 
agreed to. Onthe Ist day of November, 1882, 
Batdorf and wife went to the office of Jones & 
Emory, where a deed was prepared for them to 
_ sign. They were thereupon advised by M. Emory 
to go toa certain notary, and acknowledge the 
deed. This they did. Henry Batdorf then took 
the deed, and returned to the office of Jones & 
Emory, but retained the deed in his possession. 
In the meantime the plaintiff had executed a 
mortgage upon the land in question, with certain 
notes, for the defendants. These were in his pos- 
session. The testimony shows that the plaintiff 
was to pay $2,000 in cash at the time of the de- 
livery of the deed. Instead of cash, however, he 
offered a certificate of deposit on a bank in the 
eastern part of Iowa for the sum of $2,000. This 
Batdorf refused to receive. A friend of the plaint- 
iff thereupon went to a bank in the city of Omaha 
to get the money, but returned soon afterwards, 
saying they would have to wait for the collection 
of the certificate. These transactions took place 
on Tuesday, and, as it was apparent that the 
money could not be paid at that time, it seems to 
have been verbally agreed by all parties to wait 
until noon of the next Saturday, at which time 
the money would be paid. Before noon on Sat- 
urday, the defendant Batdorf went to the office of 
his agents, Jones & Emory, and asked to see the 
deed, and upon receiving it pnt it in his pocket. 
This Mr. Emory resisted, when the deed was re- 
turned to him, but the defendant declared that 
the contract ‘‘was off.’’ At 12 o’clock, however, 
on Saturday, he went to Jones & Emory’s office, 
but there was no tender of the money. Just be- 





fore 2 o’clock Pp. M. on that day, Mr. Cannon, a 
friend of the plaintiff, went to a bank in Omaha, 
and procured $2,000. Whether this was obtained 
from the certificate heretofore referred to does not 
appear, but we are led to infer that it was not. 
The proof as to the tender of the $2,000 thus ob- 
tained is conflicting, and, in any event, is not 
material. 


The question presented is whether the execution 
of these papers, without any delivery, would take 
the case out of the statute of frauds. The action 
is based upon the delivery of the deed in escrow 
to Jones & Emory. A delivery in escrow is the 
delivery of the deed to a stranger, with the di- 
rections that he shall deliver to the grantee, upon 
the fulfillment, by the latter, of some condition, 
as the payment of a sum of money, the perform- 
ance of some obligation, or upon the happening 
of some event; the grantor reserving the right to 
reclaim the deed if the condition is not fulfilled, 
or the event does not happen. A delivery io 
escrow can be made only to a stranger; and un- 
til the condition be performed, and the deed de- 
livered over, the estate does not pass, but re- 
mains in the grantor. 4 Kent, Com. 454; Bank 
v. Smith, 30 Vt. 148; Hinman vy. Booth, 21 Wend. 
267; Worrall v. Munn, 5 N. Y. 238; Patrick v. 
McCormick, 10 Neb. 1,4. N. W. Rep. 312. Jones 
& Emory were defendant’s own agents, and could 
not hold the deed in escrow, and in any event the 
testimony fails to show authority in them to re- 
ceive the money and deliver the deed. The deed, 
therefore, was not delivered in escrow. 

2. Do the writings, taken together, constitute a 
sufficient memorandum to take the case out of the 
statute of frauds? ‘The plaintiff cites the case of 
Thayer v. Luce, 22 Ohio St. 62, to sustain the po- 
sition that such writings are sufficient. In that 
case there was a memorandum as follows: ‘“L. 
T. Thayer is to ¢lear off the present mortgage 
within ninety days. At that time J. W. F. is to 
give him mortgage for amount unpaid, with in- 
terest from date of sale. J. W. F. is to pay taxes 
for 1868: that is, on a fair proportion of the lots. 
J. W. F. is to pay $1,875, and give mortgage for 
$937.50, due in one year, and same amount due 
in two years, with annual interest. May 9, 1868. 
L. T. Thayer. J. W. Fuller.”” On the same day 
on which the above memorandum was made and 
delivered, Thayer and wife signed and acknowl- 
edged an instrument in writing, in the usual form 
of a deed of conveyance, purporting to convey to 
the plaintiffs, Luce and Fuller, by a pertinent de- 
scription, the real estate described in the petition, 
for the consideration of $3,750; and thereupon 
presented the instrument to Fuller, who approved 
of the same, and returned the instrument to the 
defendant. Upon this state of facts the court de- 
creed specific performance. This is the only case 
cited by the plaintiff which at all resembles the 
one at bar. It will be observed that, in the case 
cited, the memorandum was sufficient, except in 
failing to describe the property sold; and the 
court treated the acceptance of the terms of the 
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deed by Fuller as the completion of the contract, 
and as indentifying the property sold. The court, 
after saying that an undelivered deed is no evi- 
dence of a subsisting contract, say: ‘‘We think, 
however, that a distinction may well be taken be- 
tween an instrument of writing in the usual fo m 
of a deed of conveyance, which has never been 
delivered for any purpose, or which has been de- 
livered for the purpose of transferring title, and a 
like instrument which has been delivered merely 
as an evidence on an executory contract, or as 
evidence in part of such contract. The distinction 
exists in the difference of intention with which 
the acts were performed; and the true intent in 
either case must be determined by the circum- 
stances of the act—by the res geste. It is per- 
fectly clear that such an instrument delivered by 
the apparent grantor to the apparent grantee, un- 
der such circumstances as repel the conclusion 
that a transfer of title was intended, is inopera- 
tive as a conveyance. And it appears to me to 
be just as clear that the like delivery of such an 
instrument, under circumstances which show an 
intention to make a proposition to sell the prop- 
erty therein described, on the terms therein writ- 
ten, is a legitimate and proper way to negotiate 
a contract of sale, and instantly that the terms 
thus proposed are accepted the contract of bar- 
gain and sale is complete—not executed in fact 
by transfer of title, but executory, and evidenced 
by writing signed by the vendor, within the mean- 
ing of the statute. Nor does it matter in whose 
possession the instrument may afterwards be 
placed.’’ If the facts in the case under considera- 
tion brought it within the facts in the Ohio case, 
we would have no hesitancy in enforcing the con- 
tract. In Parker v. Parker, 1 Gray, 409, the par- 
ties to an oral agreement toa sale of land went 
together to an attorney, and had a deed therefor 
drawn, and the grantor signed it,and the grantee 
paid part of the consideration; and after both 
parties had looked at the deed, and expressed 
themselves satisfied with the form of it, the 
grantor took it for the purpose of procuring from 
his wife a release of dower. The court held that 
there had been no delivery of the deed, and that 
it did not take effect either asa deed or as a 
memorandum in writing. The court say (p.411): 
“The parties separated without any act having 
been done equivalent to a delivery of the deed, 
and nothing further was done to give effect to the 
instrument as a deed. The instrument was there- 
fore not operative to pass any title, or lay the 
foundation for a bill in equity to recover posses- 
sion of the deed. It was further urged that, if 
the instrument was not valid as a deed, it might 
be considered as a memorandum in writing, 
signed by the party agreeing to convey the real 
estate therein described, and thus authorize a 
decree in equity to make a conveyance. But, in 
regard to this, the same difficulty exists. As a 
memorandum in writing stipulating to convey 
the land, to make it operative it must have been 
executed and delivered to the plaintiffs, or some 





one in their behalf.’’ See, also, Comer v. Bald- 
win, 16 Minn. 172 (Gil. 151); Prutsman v. Baker, 
30 Wis. 644. We have made a pretty thorough 
search, but have been unable to find any case 
which sustains the position that an undelivered 
deed may be treated as a memorandum in writing. 
A few cases, perhaps, may be found where it has 
been held that a memorandum need not be be- 
livered; but the better rule is that delivery is re- 
quired. There isa class of cases where letters 
have been addressed to a third party, stating and 
affirming the contract, where such letters may be 
used against the writer as evidence of the con- 
tract. It is sometimes said that such letters may 
be used as a memorandum of the contract. In 
fact, however, such letters are independent evi- 
dence, or admissions by the party to be charged, 
of the existence of the contract, and its nature; 
and being delivered to a third party, and thus be- 
yond the control of the writer of the letters, they 
are held to be admissible against such party as 
admissions in writing. Ina proper case, there is 
no doubt of the admissibility of such evidence; 
but the rule, if invoked in this case, would not 
aid the plaintiff. Here the contract rested in 
parol, neither party being bound until the de- 
livery and acceptance of the deed. The case, 
therefore, comes clearly within the statute of 
frauds; and the judgment is affirmed. 
The other judges concur. 


NOTE.—Two questions are decided in the principal 
ease: First. That a delivery of the memorandum, re- 
quired by the statute of frauds, must be made. 
Second. That the attempted delivery of a deed in 
escrow to the grantor’s agent is not such a delivery as 
that statute requires. 

First. Delivery is as essential part of a written con- 
tract as the writing itself. This is true of the written 
memorandum required by the statute of frauds; for 
it is nothing more nor less than a written contract. 
Such memorandum must be delivered to and accepted 
by the other party to the contract or transfer; and in 
this respect a deed stands on the same footing as a 
contract, for what is a delivery in the one 1s a delivery 
in the other.! Thus, it has been said that “a paper of 
any kind, although it contains all the terms of a con- 
tract, is not operative as a contract untilit has been 
delivered with the intention of giving it effect.”2 In 
another case it was said of a deed: “Delivery is abso- 
lutely essential to the existence of a deed, for until 
delivered there is not a spark of vitality in the instru- 
ment; it is no more than a mere piece of paper covered 
with written or printed characters, and possesses no 
more force than a form or an historical essay locked 
in the desk of the person described as grantor. * * 
It is unquestionably the law that a deed is destitute 
of force until delivered, and cannot be made available 
for any purpose.””® This was said in a case where it 
was decided that an undelivered deed was not sufli- 
cient to take a contract for the sale of land out of the 
statute of frauds; and such is the 1ule with regard to 
such a contract in whatever form it may be put. 


1 Freeland v. Charnley, 80 Ind. 132. 

2 Pulse v. Miller, 81 Ind. 190. 

3 Freeland n. Charnley, supra. 

4 Cagger v. Lansing, 42 N. Y. 550, reversing 57 Barb. 
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Where a sufficient, memorandum was found in the 
possession of the vendor’s representative, it was held 
that it was invalid for lack of a.delivery.6 And the 
same was held of an unauthorized delivery,® and of a 
lease delivered after it was. countermanded.’ 

In Massachusetts, however, a memorandum was 
held sufficient which was only a letter written by the 
party to his own agent; so an entry or record in his 
own books, on the ground that it is evidence of, but 
does not go to make the contract.§ So, where an agent 
of the defendant, the vendor, entered the plaintiff’s 
order in his book and reported the sale by letter to the 
defendant, who wrote the plaintiff stating them, and 
giving but a qualified approval of the sale, the statute 
was held satisfied. Where one of the defendants 
wrote the memorandum, and the plaintiff, the pur- 
chaser, signed it, and one defendant wrote a letter to 
a codefendant, stating that the former had sold the 
lands to the plaintiff, this was held to satisfy the stat- 
ute.!0 So letters addressed to third parties has been 
held sufficient. 

Second. “The delivery of a deed as an escrow is said 
to be when one doth make and seal a deed and deliver 
it unto a stranger until certain conditions be per- 
formed, and then to be delivered to him to whom the 
deed is made to take effect as the deed.”!2 ‘An es- 
crow is a deed delivered to a third person upon a fut- 
ure condition to be performed by either party. It 
must be delivered to a stranger and the condition 
mentioned.’’ 18 “It is essential to an escrow that it be 
delivered to a third person, to be by him delivered to 
the obligee or grantee upon the happening of some 
event or the performance of some condition, from 
which time it becomes an absolute deed.” 4 

It will be observed that these three definitions re- 
quire a delivery toa third person. These follow the 
old authorities, for Coke says that ‘‘if a man deliver a 

* writing sealed to the party to whom it is made as an 
escrow, this is an absolute delivery of the deed, being 
made to the party himself. * * * * But it may be 
delivered to a stranger as an escrow.” In an early 
case 16 jt was decided that “the delivery of a deed can- 
not beaverred to be tothe party himself as an escrow.” 

In a recent English case ’ the question has been dis- 
cussed at some length. In that case a reconveyance 
was executed by one of two trustee-mortgagees ex- 
pressly as an escrow, conditioned on payment of the 
mortgage debt, and was left by him with his co- 
trustee. This cotrustee afterwards also executed the 
reconveyance expressly as an escrow “upon the faith 


421; Stephens v. Buffalo R.Co., 20 Barb., p. 387; Snyder 
v. Neefus, 53 Barb., p. 66; Roper v. Tocum, 3 Mart. (La.), 
p. 444; Sancorn v. Sanborn,7 Gray, p. 142; Skelton v. 
Cole, 1 DeG. & J., p. 595; Sutherland v. Parkins, 75 IIL, p. 
340; Fitzgerald v. Goff, 99 Ind. 28; Jones v. Loveless, 99 
Ind. 317. 

5 Grant v. Levan, 4 Pa. St. 424. 

6 McIntire v. Bowden, 61 Mal. 158. 

7 Phillips v. Edwards, 33 Beav. 441. 

8 Townsend v. Hargroves, 118 Mass., p. 332, 

9 Ockley v. Masson, 8 Ont. App. Cas. 108; s. C., 1 Can. L. 
T. 203. 

10 Campbell v. Dennistown, 23 U. C. OC. P. 343. 

ll Moore v. Hart, 1 Vern. 114; Ogden v. Ogden, 1 Bland, 
287; Moss v. Atkinson, 44 Cal. 16; Moore v. Mountcastle, 
61 Mo. 426, 

* 32 8choenberger v. Hackman, 37 Pa. S8t., p. 94. 

18 Raymond vy. Smith, 5 Conn., p. 559. 

14 James v. Vanderheyden, 1 Paige Ch., p. 387. 

15 Co. Litt. 36a. Such was the effect of the resolution 
in Thoroughgood’s Case, 5 Co., p..137. 

16 Whyddon’s Case, Cro. Eliz. 530. 

W@ Watkins v. Nash, L. R. 20 Eq. 262. 





of an undertaking that the business should be forth- 
with settled,” and handed the reconveyance to the 
solicitor of the mortgagor. This was held to be a 
good delivery as an escrow. “It is said that the deed 
there executed could not be called an escrow, because 
it was not delivered to a stranger, and that is, no 
doubt, the way in which the rule is stated in some of 
the text-books—Shepherd’s Touchstone (pp. 58, 59), 
for instance; but when those authorities are exam- 
ined, it will be found that it is not merely a technical 
question as to whether or not the deed is delivered 
into the hands of A B,to be held conditionally, but 
when a delivery to a stranger is spoken of, what is 
meant is a delivery of a character negotiating it, being 
a delivery to the grantee or to the party who is to have 
the benefit of the instrument. You cannot deliver the 
deed to the grantee himself, it is said, because that 
would be inconsistent with its possessing the charac- 
ter of an escrow. But if, upon the whole of the trans- 
action, it be clear that the delivery was not intended 
to be a delivery to the grantee at that time, but that it 
was to be something different, then you must not give 
effect to the delivery as being a complete delivery, 
that not being the intent of the persons who executed 
the instrument.” Asto the execution by the second 
cotrustee, the court found no difficulty in holding 
that it was a delivery to the solicitor, acting for the 
mortgagee; ‘‘it was a delivery to him as an agent for 
all parties for the purpose of that delivery.” Pre- 
viously it had been decided that a deed might be de- 
livered as an escrow toa solicitor acting for all the 
parties to it.18 

In the principal case the deed was attempted to be 
delivered in escrow to the agent of the grantor, who 
never released his control over it, and the possession 
was as much that of the grantor as he himself held it.!* 

There is a question akin to those discussed that is of 
much interest, and that is, whether a deed delivered in 
escrow is sufficient memorandum to take the transac- 
tion out of the statute? 

Thus, in pursuance of an oral agreement for the 
sale of land to him by A, B paid a small part of the 
purchase money, and A executed a deed of the land 
running to B (in which the consideration was simply 
stated to be $3,100), and delivered it to C, with direc- 
tions to deliver it to B, if the latter should, on the sec- 
ond day thereafter, deposit with C his two notes for a 
certain sum, secured by mortgage, and to pay to C, 
for A’s use, the remainder of the price. Within the 
time limited, B offered to C said notes, mortgage and 
money, but C, by A’s direction, refused to deliver to B 
the deed, and A at the same time tendered back to B 
the money already paid, and left it with C for B upon 
the latter’s refusal to acceptit. It was held that there 
was no execution or deposit with C of the mortgage 
from B, contemporaneously with the execution and 
deposit of A’s deed, and as the latter’s deed does not 
contain the whole contract alleged and relied upon by 
the plaintiff, there was no valid contract, and the deed 
was not an escrow.” It will thus be perceived that 
all the contract relied upon had not been reduced to 
writing, namely, the execution of the notes and mort- 
gage. _ 

In passing upon the question involved on the re- 


18 Millership v. Brookes, 5 H. & N. 797. 

19 Campbell v. Thomas, 42 Wis. 437; Prutsman v. Baker, 
30 Wis. 644; Shirley v. Ayres, 14 Ohio, 317; Fitch v. Bunch, 
30 Cal. 208; Cook v. Brown, 34 N. H. 460; Berry v. Ander- 
son, 22 Ind. 36, 

2 Campbell v. Thomas, 42 Wis. 437. 
v. Miller, 58 N. Y. 192. 


See also Stanton 
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hearing, Mr. ‘Justice Lyon said: “The controlling 
question-imthe case.is,.whether it is essential to. the # 
plaintiff’s right of action that there was a valid exec- 
utory contract between the parties for the purchase 
and sale of the land described in the deed of the de- 
fendant deposited with Judge Hand. If this question 
be answered in the affirmative, the plaintiff cannot re- 
cover; for it is certain that no note or memorandum 
of the alleged agreement under which the plaintiff 
claims, expressing the consideration thereof, was re- 
duced to writing and subscribed by the defendant. 

“The learned counsel for the defendant for the 
plaintiff has met this question squarely, and in his 
elaborate and most able arguments on the motion for 
a rehearing, and on the rehearing of the cause has 
maintained the proposition that ‘it is not true that a 
person must be under a previous binding executory 
contract to convey the lands described in the deed to 
the grantee, in order to place a deed thereof, delivered 
to a third person on condition for the grantee, beyond 
the control of the grantor.’ 

“Undoubtedly there is a class of cases in which this 
proposition is true. These are the cases where the 
deed has been delivered by the grantor to a third per- 
son, with instructions to deliver the same to the 
grantee on the happening of a future certain event— 
as the death of the grantor or some other person—and 
such conditional delivery is assented to by the grantee. 
In such a case, if the grantor reserves no control over 
the deed, he cannot after such delivery recall it, but 
the grantee is entitled to it upon the happening of the 
event, although there is no valid executory contract 
to support it. The reason of this is that the first de- 
livery of the deed passes to the grantee the title to the 
land, and thus relieves him of the obligation to make 
title through any contract other than that expressed 
in the deed itself. : 

‘But by all the authorities a deed so deposited with 
a third person, to be delivered to the grantee on the 
happening of some event in the future, which may or 
may not happen, does not pass title to the land de- 
scribed in it to the grantee until such event occurs, 
and then only from that time, or perhaps from the 
actual delivery of the deed to the grantee after the 
event has occurred. There may be exceptional cases, 
as when a man delivers his deed in escrow and dies 
before the conditions of the deposit are fulfilled. In 
such cases it has been said that from necessity after 
the conditions are fulfilled the deed must take effect 
by relation as of the time of the first delivery. This, 
however, is not one of the exceptional cases, and it 
must be conceded, we think, that the deposit of the 
deed with Judge Hand by the defendant with the as- 
sent of the plaintiff did not transfer title to the 
plaintiff. 

“Because such deposit did not divest the plaintiff of 
his title to the land, there is no executed contract of 
sale; and hence, it seems almost too plain to be ques- 
tioned or doubted that, before the plaintiff can obtain 
the delivery of the deed and the title to the land, after 
the defendant has recalled the deed and repudiated 
the whole transaction, he must show that the defend- 
ant has made a valid and binding agreement to sell 
and convey the land. And such an agreement can be 
evidenced only by a written note or memorandum 
thereof, expressing the consideration and subscribed 
to by the defendant. 

“In many of the cases cited there was no valid ex- 
ecutory contract for the sale of the land, but the 
grantor permitted the deed to be delivered by the de- 
positary to the grantee upon performance of the parol 
condition of the deposit. Undoubtedly, the final de- 


livery to the grantee in such cases operated ‘ to -pass 
ethe-title,.as it would be in the present case bad de- 
fendant seen fit to allow his void parol agreement to 
be thus consummated. In other cases cited there was 
a compliance with the statute of frauds. But we have 
not discovered a single case in which it has been held 
that one who has deposited a deed of land with a third 
person, with directions to deliver it to the grantee on 
the happening of a given event, but who has made no 
valid executory contract to convey the land, may not 
revoke the direction to the depositary and recall the 
deed at any time before the condition of the deposit 
has been complied with, provided those conditions are 
such that the title does not pass at once to the grantee 
upon delivery of the deed to the depositary.” 2! 

Where a wife wrote her husband and agent a letter, 
proposing to buy certain property, and offering to pay 
the price named upon the delivery of an abstract and 
deed, and the agent answered, accepting the proposi- 
tion, and at the same time wrote toa third party, in- 
structing him to procure an abstract of title for the 
wife and to forward an accurate description of the 
land, but no description was contained in any of the 
letters, and after these letters were written the 
vendor and her husband signed and acknowledged a 
deed, naming the wife, the purchaser as grantee, and 
sent it to this third party, with instructions to deliver 
it to the wife upon the payment of the agreed price, 
all of which facts one A had full knowledge, but, not- 
withstanding such knowledge, he procured the vendor 
to telegraph such third party not to deliver the deed, 
bought the property himself, and secured the destruc- 
tion of the deed to the first purchaser, it was held that 
the wife, the purchaser, could not, after tendering the 
agreed price, demand a deed, for the reason that there 
was no valid executory contract. The court said: 
‘*The deed placed in Gavin’s (the third party) hands 
was of no validity whatever until delivered. We can- 
not regard the placing of the instrument in his hands 
as a delivery to the agent of the appellant (the pur- 
chaser). It does not appear that he was the agent of 
any other persons than Mrs. Gray (the vendor) and 
her husband. Inview of the facts disclosed by the 
record, it is impossible to treat Gavin as the agent of 
the appellant. The case made is that of a principal 
placing in the hands of his agent an instrument, in 
form a deed, and formally executed as such.” “It af- 
firmatively appears in the case under consideration 
that no delivery was ever made to the grantee, and 
that while the deed was in the hands of the depositary 
and before the performance of the conditions imposed 
by the grantors, it was, at their request, annulled and 
destroyed.” “It is clear to our mind that a deed 
placed in the hands of a depositary, with directions 
to deliver it upon the performance of a designated 
condition by the grantee, may he recalled before per- 
formance. Until the grantee has in some manner as- 
sented to such deposit, there cannot be the sembiance 
of a delivery, for every delivery implies an acceptance. 
Of course, if there is, back of the deposit of the deed, 
an enforcible contract, relief might be had, but in 
such a case the deposit of the deed would not supply 
the right of action; that would be supplied by the ex- 
ecutory contract. In the case at bar the deed was re- 
called before the performance of the condition, and 
there was no enforcible executory contract. Witheut 
such a contract there is no cause of action.” 22 

Where a parol contract for the sale of land was 
made, and the vendee paid a portion of the purchase 





21 Explaining Thomas v. Swords, 25 Wis. 631. 
22 Freeland v. Charnley, 80 Ind. 1382. 
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money, and thereupon the vendor executed and de- 
livered a deed to the vendee’s brother, upon the 
agreement that when the vendee paid the remainder 
his brother should deliver the deed to him, he agree- 
ing to pay such remainder, it was held, in an action to 
recover the sum unpaid, that it was to enforce a parol 
contract for the sale of land, which was void, and the 
action could not be maintained. The Indiana and 
New York cases proceed upon the theory that a deed 
in escrow may be recalled or revoked at any time be- 
fore delivery to the grantee, or at least before the con- 
dition upon which it was delivered has happened, and 
ior that reason there is no binding contract, for want 
of delivery. These cases have plenty of authority to 
support them. 

If there has been a performance of a parol contract 
for the conveyance of land, a deed executed for that 
land to the vendee, but never delivered, is admissible 
to prove the contract, the same as oral admissions. 
*“*Not having been delivered, it conferred no title, and 
having been retained exclusively in the vendor’s 
hands, it could not serve the purpose of averting the 
operation of the statute. But its execution was a fact 
bearing upon the question of the existence of the con- 
tract. It was a deliberate admission that the land had 
been sold and an explicit declaration of the terms of 
the sale, of the quantity and boundaries of the land 
and of the amount of the purchase money. Its pro- 
duction in evidence could have been enforced for the 
purpose to which it would extend; not to establish 
title, and not to avoid the statute, but to show a care- 
tully considered acknowledgment and recognition by 
Carroll of Hart’s contract rights. Can it be doubted 
that verbal testimony of declarations by the plaintiff, 
made in December, 1867, of the precise facts related 
in the deed would have been admissible in aid of the 
grounds on which the defense rested? And how, in 
view of such clear and definite evidence as would be 
thus afforded, would a chancellor find embararrass- 
ment in decreeing specific performance.” 5 

W. W. THORNTON. 


23 Cagger v. Lansing, 43 N. Y. 550, reversing 57 Barb. 421. 

24 Thomas v. Swords, 25 Wis. 631; Quick v. Milligan, 108 
Ind. 419; Vaughan v. Godman, 108 Ind. 499; Sanborn v. 
Sanborn, 7 Gray, 142; Underwood v. Campbell, 14 N. H. 
393; Redding v. Wilkes,3 Bro. 0. C. 401. See Tripp v. 
Bishop, 56 Pa. St. 428, where both a deed was delivered 
in escrow and also a memorandum, and where the 
vendee was held to pay the purchase money. Delivery 
after death: Taft v. Taft, 26 N. W. Rep. 426; Owen v, 
Williams, 15 N. E. Rep. 678. In Massachusetts, it has 
been suggested that a deed never delivered is not a 
good memorandum: Sanborn v. Chamberlin, 101 Mass. 
p. 416. And in the same State it has been asked whether 
a deed executed and tendered upon certain conditions 
of payment was, upon the performance of those con- 
ditions, a sufficient memorandum: Potter v. Jacobs, 
111 Mass., p. 36. 

% Hart v. Carroll, 85 Pa. St., p.510. Other cases have 
gone so farasto hold an undelivered sufficient: See 
Bowles v. Woodson, 6 Gratt., p. 78; Jenkins v. Harrison, 
66 Ala., p. 356; Gillatley v.White, 18 Grant (Can.), 3; Par- 
rill v. McKinley, 9 Grat. 6. In this case there were acts 
of a part performance. 








CHARITABLE GIFT — INCORPORATION — DIS- 
SOLUTION—FAILURE TO EXECUTE DEED. 


BATES V. PALMETTO SOCIETY. 





Supreme Court of South Carolina, April 17, 1888. 


1. Charitable Gift to Voluntary Association—Dis- 
solution—Incorporation.—Where land was given to 
an unincorporated association for the purpose of 
establishing a school, and afterwards the association 
accepted a charter of incorporation from the State, 
which was not contemplated when the land was given, 
upon the dissolution of the corporation the land 
reverted, not to the original grantor, but te the mem- 
bers of the association. 


2. Same— Valuable Consideration for Contract— 
Failure to Execute Deed.—Such a gift to a voluntary 
association building upon the land is a contract for a 
valuable consideration, which may be enforced at law. 


McGowan, J., delivered the opinion of the 
court: 

This action was for the recovery of real estate, 
a parcel of 37 acres, hereinafter more particularly 
described. Action was commenced February 20, 
1886. It appears that in September, I847, more 
than 40 years ago, certain citizens of that part of 
Richland county known as ‘I'he Fork’? met to 
devise means for the erection of an academy, to 
educate their children, in the neighborhood of 
Good Hope. Subscriptions were raised to the 
amount of $2,525. Among the subscribers was 
John Bates, who subscribed $500 in cash and 37 
acres of land. Or December 2, 1847, an associa- 
tion or society was formed, under the name and 
style of the ‘Palmetto Society.’’ Officers were 
elected, of whom John Bates was one, and the 
Palmetto Academy and Teachers’ Home were 
built on the aforesaid parcel of land. On July 2, 
1847, at a meeting of the society, a resolution was 
adopted, authorizing an application for a charter, 
which was afterwards obtained, to continue for 
14 years, under the name of the ‘‘Palmetto Society 
in Columbia for the Dissemination of Learning,” 
and was accepted July 28, 1849. The parcel of 
land known as the “Palmetto Academy Lot”’ (37 
acres) was marked off by a blazed line, and the 
buildings erected thereon have been used and 
held as a school ever since. It seems that during 
the war the regular meetings of the society or 
incorporation were not held, but a school of some 
character was kept there all the while. After the 
war, the premises were used, for a time, as a pub- 
lic school under the general law; and in 1883 ap- 
plication was made, and the charter revived. 
John Bates, during his life, never claimed the 
academy lot, but respected the lines. He died 
soon after the war (December 25, 1866), and his 
executors, in running his lands, left out the 
academy parcel, running around the old lines. 
His lands were sold by order of the court (1885), 
and purchased by the plaintiff, and she now brings 
this action; alleging that the title to the said lot 
had reverted to John Bates in his life-time, and 
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passed to her under the purchase aforesaid. The 
Palmetto Society, Jesse H. Taylor, and C. W. 
Raevlinson answered—First, denying each and 
all of the allegations of the complaint; and sec- 
ond, alleging that neither the plaintiff nor her 
ancestor or grantor was seized or possessed of the 
premises in question within 10 years before the 
commencement of the suit, but that the defend- 
ants, and those under whom they claim, have 
been in adverse and exclusive possession for more 
than 10 years. ete. There was much testimony. 
The plaintiff made certain requests to charge, 
some of which were charged in modified form, 
and some were refused; but it will not be neces- 
sary to advert to any except those which will be 
referred to in the exceptions. Under the charge 
of the judge, which is in the brief, the jury found 
a verdict for the defendants; and the plaintiff 
appeals upon the following grounds: ‘‘(1) That 
his honor was requested to charge ‘that under the 
laws of this State, at the expiration of a charter 
of the like character of the one involved in this 
action, the real estate held by said corporation 
immediately reverted to the grantor and his heirs,” 
which request his honor refused, and charged as 
follows: ‘This would be the law if given to the 
corporation, but it is not the law if contributed to 
an association not incorporated, for valuable con- 
sideration.’ (2) That his honor was requested 
to charge: ‘If the jury believe that the land sued 
for in this action was given by John Bates to the 
Palmetto Society as a gift, then, at the expiration 
of the charter in 1862, the land reverted to John 
Bates and his heirs.” Which request bis honor 
refused, and charged as follows: ‘That would be 
so if given to a corporation, but would not be so 
if given to a society for a public purpose; no 
charter ‘at the time being contemplated.’ (3) 
That his honor erred in his charge ‘that the de- 
fendant, the Palmetto Society, could hold the land 
in dispute as an unincorporated association, and 
that said society did not hold said land as an in- 
corporation.’ (4) That his honor erred in his 
charge ‘that the land in dispute was given by 
John Bates to the Palmetto Society, not as a gift, 
but for a valuable consideration, and therefore 
the property did not revert, at the death of the 
corporation, to John Bates.’ (5) That his honor 
erred in charging that, when the land in dispute 
was given to the defendant, the Palmetto Society, 
no charter was in contemplation, and said society 
took the land, not as a corporation, but as an 
unincorporated association.’ (6) That his honor 
erred in charging ‘that the land in dispute was 
given for a valuable consideration to an unincor- 
porated association, and, that association being 
afterwards incorporated, the land was held in 
abeyance during the life of said corporation, and 
at the death of said corporation the land herein 
did not revert to the grantor, John Bates, but 
reverted to the unincorporated association.’ (7) 
That his honor erred in charging ‘that the written 
document entered into between the original mem- 


bers of the Palmetto Society was a mutual con-; 





tract, for valuable consideration, for the con- 
structing of a public work, and the unincorporated 
society held to the land.’ ” 

The exceptions, in different forms, complain 
that the judge committed error in charging that, 
as matter of fact, the contribution of the land 
was made to an unincorporated society for a pub- 
lic purpose, without reference to the charter 
which that society afterwards obtained, and was 
allowed to expire amidst the coufusion of the 
of the war (1862); and that, proceeding upon 
this assumption, he committed further error of 
law in holding that the subscription was for a 
valuable consideration, and that the unincorpor- 
ated society could accept and hold the land, either 
individually or as a body, without a charter, so 
as to divest the donor, John Bates, of title to the 
same. We do not understand that the judge as- 
sumed that, as matter of fact, the subscription of 
the land and money was made to the society 
without reference to the charter subsequently ac- 
quired, but that he left that question to the jury. 
He said: *‘Now, while I have charged you that 
if Mr. Bates had given that land to a corporation, 
with a charter existing at the time, or even proved 
to be in contemplation at the time he gave it, at 
the expiration of that charter, if they didn’t have,’ 
it renewed, the land would revert to him; but, 
until I get further light, I am bound to -charge 
you, if, underthat agreement, he contributed to 
an association or enterprise for the purpose of 
constructing a public work to be used as an 
‘academy; if he gave that [and and money under 
these circumstances, and the association existed 
‘under these circumstances, and proceeded to 
build upon the property—their applying for and 
‘aceepting a charter would neither destroy the 
association, nor the rights of the association. It 
,would simply put the association in abeyance.” 
‘Thus the fact was submitted to the jury. If they 
so found, then the law applicable was as stated. 
In this view, we concur with the judge. * 

We do not perceive how the subsequent ac- 
ceptance of a charter, or its being allowed to ex- 
pire, could absorb. the association and work a 
radical change in the original relations and rights 
of the parties. Assuming, then, that the fact was 
so found by the jury, it is still further contended 
that it was error of law to hold that the written 
agreement of John Bates to give cash and this 
land ‘*‘to Dr. D. W. Ray, for the purpose of build- 
ing a male and female academy in the neighbor- 
hood of Good Hope,” was a contract (not a gift) 
for valuable consideration, which had the effect 
of divesting the donor, John Bates of his title to 
the land, and transferring it to the members of 
the Palmetto Society. The view seems to be that 
the ruling was error, for the reason that no private 
advantage was intended for the members of the 
society individually, but only the use of the lands 
was given to the society as a body for certain 


‘ specified purposes, leaving the title or right of 
, reverter still in the donor. 
‘this view. We agree with the judge that it was a 


We cannot accept 
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mutual contract between tke parties for valuable 
consideration, or in the nature of a dedication of 
the land and money for certain specified public 
purposes, and could have been enforced in law 
against John Bates in his life-time. See Treas- 
urer v. Anderson, 1 McMul. 300. But, as we un- 
derstand, it is still further contended that is was 
error of law to hold that the legal title ever passed 
out of Jobn Bates; that the title must be some- 
where; that Bates never formally conveyed it, 
and the individual members of the society could 
not take and hold it in succession, or execute the 
trusts declared and connected with it, without a 
charter, and therefore we must assume that. the 
subscription or dedication of the land was. only 
made with reference to the charter to be after- 
wards acquired; that it must be considered that 
the charter was in existence at the time it was 
made, and, therefore, upon the expiration of the 
charter, the land reverted to the original donor, 
Jobn Bates. But the conclusive answer to this is 
that we have already seen that, uoder the charge 
of the judge, the jury found the fact that it was 
contributed to the society without reference to the 
prospective charter, and even before it was con- 
templated. Besides, we are not prepared to ad- 
mit that the law will not afford the means - of en- 
forcing a trust, even where it is a simple gift, 
and reposed in an unincorporated voluntary asso- 
ciation of individuals; more particularly where 
the object of the trust is charitable in its charac- 
ter, which, in the judicial'.sense, includes ‘the 
establishment and maintenance of schools and 
colleges. See Gibson v. M’€all, 1 Rich. Law, 
176; Attorney General v. Jolly, 1 Rich. Eq. 100; 
and Vidal v. Girards’ Ex'rs, 2 How. 127, especially 
as reported, with notes and authorities, in 3 Shars. 
& B. Lead. Cas. 257: In our own Case of Jolly; 
supra, Chancellor Harper, in delivering the unan- 
imous judgment of the old court of errors, re- 
versing his own judgment on the circuit, said: 
‘But the whole subject was considered (Vidal vy. 
Girard’s Ex’rs), and the opinion of the court was 
plainly intended to overrule the case of Associa- 
tion v. Hart’s Ex’rs, 4 Wheat.7. * * * I un- 
derstand these principles to be settled by the de- 
cision referred to. If there be. a bequest to a 
society by that name, the individuals: composing 
it, who may be identified by evidence, take as 
natural persons, in the same maner as if each had 
been particularly named; and that, if it be upon 
a lawful trust, they will be compelled to execute 
it,’ ete. 

The judgment of this court is that the judgment 
of the circuit court be affirmed. 


NoTre.—Gift to Unincorporated Association.— In 
some States a gift to an unincorporated association 
for charitable uses is void.! The defect is not rem- 


1 Grimes v. Harmon, 35 Ind.'198; McKeon v. Kearney, 
57 How. Pr. 249; Leonard v. Davenport, 58 How.:Pr. 384; 
Downing v. Marshall, 23 N. Y. 366; Owens v. Missionary 
Society, 14 N. Y. 380; Betts v. Betts, 4 Abb. N. @as. 317; 
Sherwood v. American Bible Society, 4 Abb. App. Dee. 
227. See also Greene v. Dennis, 6 Conn, 293; Brewster v. 
McCall, 15 Conn. 294. 





edied by a subsequent incorporation of the association 
not contemplated when the gift was made.2 But a 
gift to certain persons, with instructions to incorpo- 
rate, becomes valid upon such incorporation.® 

The better opinion would seem to be that a gift to 
an unincorporated society for charitable uses is valid.‘ 

In a case where it was said that a gift for charitable 
uses could not be made directly to an unincorporated 
society, it was held that it could be made to a trustee 
for the society.5 

In another case it was held that, although an unin- 
corporated association could not take title by pur- 
chase, @quity raised a promise on the part of the 
owner to convey to the persons making payment for 
the association, or to the corporation after the asso- 
ciation had accepted a charter of incorporation, and 
it does not appear that any incorporation was con- 
templated when the purchase was made.® 

Dissolution.—Upon the dissolution of a voluntary 
association the property goes to the members.’ 

Subscriptions Binding.—When work has been done 
or expense incurred, upon a reasonable dependence 
on a subscription to an educational or like purpose, 
the subscription becomes a contract for a valuable 
consideration, and is binding.® 

Some:eases hold that wherever there is a legal obli- 
gation on the part of the promisee to apply the fund, 
the promisor is bound by his subscription.’ Still, 
other cases maintain that the promises of the various 
subscribers are a sufticient consideration for each 
other.10 Cuas. A. ROBBINS. 


2 White v. Howard, 46 N. Y. 144; State v. Warren, 28 
Md. 339; Baptist Association v. Hart, 4 Wheat. 2. 

3 Burrill v. Boardman, 43 N. Y. 254. See also Sander 
son v. White, 18 Pick. 336; Ould v. Washington Hospital, 
'95 U. S. 303. 

' 4Hambiett v. Bennett, 6 Allen, 140; Evangelical Asso- 
ciation’s Appeal, 37 Pa. St. 316; Smith v. Nelson, 18 Vt. 
511; Burr v. Smith, 7 Vt. 241; Gibson v. McCall, 1 Rich. 
174; Shields v. Jolly, 1 Rich. Eq. 100; Cromie’s Heirs v. 
: Louisville Orphan Home Society, 8 Bush, 365; Zeisweiss 
v. James, 63 Pa. St. 465; Roshis’ Appeal, 69 Pa. St. 462; 
| Antones v. Eslava, 9 Port. (Ala:) 527; Washburn v. Séw~ 
‘all, 9 Met. 290; Oadhill v. Bigger, 8 B. Mon. 211; American 
Bible Society v. Wetmore, 17 Conn. 181; Swasey ‘v: Am. 
Bible Society, 57 Me. 523; Preachers’ Aid Society vy, Rich, 
‘45 Me. 553. . See also In re Estate of Ticknor,,13 Mich. 43. 

5 Goesele v. Brineler, 5 McLean, 223. 

6 African M. E. Church vy. Conover. 27 N. J. Eq. 157. 
| 7 Boone on Corp. § 332; White v. Brownell,4 Abb. Pr. 
CN. 8.) 162. ’ 

8 Trustees v. Garvey, 53 Ill 401; Baptist Education 
Society v. Carter, 72 Ill. 247; Presbyterian Church vy. 
Baird, 60 Iowa, 237; University of DesMoines v. Living- 
ston, 57 Iowa, 307; White v. Scott, 26 Kan. 476; Farming- 
‘ton Academy v. Allen, 14 Mass. 172; Wesleyan Seminary 
v. Fisher,4 Mich. 524; Gittings v. Mayhew, 6 Md. 115; 
McAuley v. Billenger, 20 Johns. 89; Ryers v. Congrega- 
tion of Blossburg, 33 Pa. St. 114; Williams v. Rogan, 59 
, Tex. 488; Eycleshimer v. Van Antwerp, 13 Wis. 548. 

9 Collier v. Baptist Educational Society, 8 B. Mon 68; 
Underwood v. Waldron, 12 Mich. 90; Amherst Academy 

| vy. Cowls, 6 Pick. 427; Troy Academy Vv. Nelson, 2% Vt. 189. 

; 0 Petty v. Trustees, 95 Ind. 278; McDonald v. Gray, ll 

' lowa, 508; Twin Creek, etc. Turnpike, 79 Ky. 552;,Com- 

! stock v. Hood, 15 Mich. 244; Watkins v. Eames, 9 Cush, 

. 587; Trustees v. Stetson, 5 Pick. 506; Congregational So- 
ciety v. Perry, 6 N. H. 164; Stewart y. Trustees, 2 Denio, 

408; Edinboro Academy v. Robinson, 37 Pa. St. 213; Lath - 
rop v. Knapp, 27 Wis. 214. 
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1, ACCIDENT — Insurance. -—— Where one insured 


aguinst accidents was driving on a public street and his 
horse ran away with him, but was brought under con- 
trol, died within an hour from the strain and agitation: 
Heid, that his death proceeded from a cause within the 
policy of insurance. — McGlinchy v. Casuality Co., 8. J. C. 
Me., March 8, 1888; 14 Atl. Rep. 13. 

2. ALTERATION OF INSTRUMENTS—Evic 2nce.—— Where 
in defense in an action on a note defendant pleaded 
that it hud been altered after execution, and it did not 
appear that such alteration was not made with his con- 
sent, a verdict against will not be set aside. — Martin v. 
Tutle, 8. J. C. Me., Murch 15, 1888; 14 Atl. Rep. 207. 


3. APPEAL— Assignment of Errors. When an ap- 
peal from an order vacating a judgment no error is as- 
sigued, the judgment will be affirmed, no particular ob- 
jection to the order appearing, unless such order could 
not be given consistently with the record. — Anthony v. 
Estes, 8. C. N. Car., May 14, 1888 ; 68. E. Rep. 705. 


4. APPEAL—Review—Certiorari. ——— The action of the 
court of quarter sessions uf Erie county on the bond of 
a township collection is not reviewable upon appeal or 
certiorari. — Appeal of County of Erie, 8. C. Penn., May 7, 
1888 ; 14 Atl. Rep. 44. 

5. ATTORNEY AND CLIENT—Authority.—— An attorney, 
being instructed to settle upon the best terms he can, 
has authority to bind his client to pay a fixed sum by 
way of damages. — v. Pullen, N. J. Ot. E. and 
App., May 28, 1888; 14 Atl. Rep. 222. 

6. Bart—Jurisdiction — Statute. Construction of 
Pennsylvania statutes relative to suits upon bail bond 
recognizances, etc., and the court in which such suit 
shall be prosecuted. — Strurgeon v. Commonwealth, 8. C. 
Penn., May 7, 1888; 4 Atl. Rep. 41. 

7. BalL — Postponement of Examination. Under 
North Carolina law, a magistrate cannot admit one to 














bail during the postponement of the examination, and 
a bond so given is void. — State v. Jones, 8. OC. N. Car., 
May 18, 1888; 6 8. E. Rep. 655. 

8. BASTARDY — Supporting Child. ——— Where a de- 
fendant in a bastardy proceeding has pleaded guilty 
and been ordered to make certain payments into court, 
a subsequent order releasing him from further pay- 
ments does not do away with his general obligation to 
support his child. — State v. Hastings, 8. C. lowa, May 31, 
1888 ; 38 N. W. Rep. 421. 

9. BILLS AND NOTES— Descriptio Pc rsone2. A prom- 
issory note, which says we promise to pay without 
further naming the muker, signed A B, president, binds 
AB personally. — Bobsonv. Hassett, 8. C. Cal., May 19, 
1888; 18 Pac. Rep. 320. 

10. BOND. Possession ofa bond or other instru- 
ment for the payment of money, by the payee, raises a 
presumption of delivery sufficient to make out u prima 
JSaciecase. — Wood v. Chetwood, N. J. Ct. Chan., Muy 16, 
1888 ; 14 Atl. Rep. 21. 

ll, BoROUGHS—Sidewalk— Statute. Construction 
of Pennsylvania statutes relative to the powers of 
boroughs, with reference to the building of sidewalks 
which they are not authorized to construct upon the 
right of way of a turnpike company. — Borough of Miles- 
burg v. Green, 8. C. Penn., May 14, 1888; 14 Atl. Rep. 256. 

12, ‘BOUNDARIES—Evidence. When the location of 
a monument is in dispute in a boundury case, parol evi- 
dence is admissible to show its actual position.—Greeley 
v. Weaver, 8. J. C. Me., Jan. 31, 1888; 18 Atl. Rep. 575. 


13. BRIDGES — County. Construction of Illinois 
statute relative to the right of township to call upon 
the county for aid in the building of bridges. — People v. 
Board of Supervisors, 8. C. Ills., May 9, 1888; 17 N. E. Rep. 
147. 

14. BUILDING ASSOCIATION — Dissolution. Where 
the constitution of a building association provides that 
it shall be dissolved after a stated period, a dissolution 
cannot be affected at an earlier day, unless all the 
shareholders agree thereto.— Barton v. Enterprise, etc. Co., 
8. C. Ind., March 27, 1888; 16 N. E. Rep. 486. 


15. CARRIERS — Passengers. One who goesto a 
railroad stution intending to tuke a train, but finding 
that it was gone concluded to take a street cur and in 
leaving the station was injured, was not a passenger on 
the railroad and the company was not liable for his in- 
juries.—Heinlein v. Boston, etc. Co.,8. J.C. Mass., May 7, 
1888; 16 N. E. Rep. 698. 

16. CHATTEL MORTGAGE. The petition and the 
evidence should show that the property sued for is that 
described in the mortgage. — New v. Sailors, 8. CO. Ind., 
April 25, 1888; 16 N. E. Rep. 609. 


17. CHAMPERTY—Attorney. An agreement to pay 
an attorney 50 per cent. of all that he could collect of a 
debt, the creditor not being liable for expenses, is void 
for champerty.—Lancy v. Harvender, 8. J.C. Mass., May 
4, 1888; 16 N. E. Rep. 464. 

18. CHATTEL MORTGAGE — Trust. An agreement 
between a mortgagor and mortgagee of chattels that 
the former may sell the goods in his usual course of 
trade, apply the proceeds to the mortgage debt, does 
not create a trust open or secret in favor of the mort- 
gugor. — Mayerv. Feig, 8. C. Ind., May 19, 1888; 17 N. E. 
Rep. 159. 

19. COLLISIONS — Ferry-boats — Entering Slips. 
Ferry-boats must observe the usual rules of naviga- 
tion when not so near their slips, that observance of such 
rules will occasion embarrassment in entering. — The 
Baltimore, U. 8. D. C. (N. ¥.), March 22, 1888 ; 34 Fed. Rep. 
660. 

20. CONSIDERATION — Failure. Where a piaintiff 
has suffered no loss by an alleged failure of un article 
purchased to aceord with the guaranty, he cannot re- 
cover damages. — Blaney v. Pelton, 8. C. Vt., April 14, 
1888; 13 Atl. Rep. 564. 

21. CONSTITUTIONAL LAW — Publication Statute. 
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ana in advance of that of the general law is a lawful 
biication; within the meaning of the constitution of 





: » ’ 
the State, art. 4, § 124.— Bravard v. Cincinnati Co., 8. C. 


Ind., May 28, 1888, 17 N. E. Rep. 183. 

22. CONSTITUTIONAL LAW — Statute. A statute 
which allowed the owner of land sold under execution 
to retain possession for one year after the sale, but re- 
quiring him to pay rents and profits to the purchaser, 
was repealed by an act giving the same right but not 
requiring the payment of the rents and profits: Held, 
that this latter act was constitutional, and applied to 
sales made before its enactment. — Davis v. Rupe, 8. C. 
Ind., May 19, 1888; 17 N. E. Rep. 163. 

23. CONSTITUTIONAL LAW — Street Railways— Charter. 
The charter of u street railway company granted 
before the adoption of the constitution of 1874 is not af- 
fected thereby nor by the subsequent act of 1878, — Ap- 
peal of Williamsport, etc. Co., 8. C. Penn., ,April 16, 1888; 13 
Atl. Rep. 496. 

24. ConTRACT—Condition— Performance. Where 
the assignee of a note agreed with the assignor that if 
he could use the assigned note he would pay the as- 
signor a certain sum, and afterwards brought suit and 
obtained judgment on the note: Held, that the assignor 
could maintain an action against the assignee on that 
agreement.— Mitchell v. Hartlep, 8. C. Ind., April 17, 1888; 
16 N. E. Rep. 645. 

25. CONTRACTS—Restraint of Trade. A contracted 
with B to sell him a certain amount of lumber at a given 
price, to manufacture no other lumber for that market 
during that year, and to pay B $20 athousand for all 
lumber he sold to others in that period. This contract 
was made to corner the market in four countries, B 
having made similar contracts with the other manu- 
facturers at that point: Held, that the contract was 
void as against public policy. — Santa Clara V. M. § L. 
Co. v. Hayes, 8. C. Cal., June 4, 1888; 18 Pac. Rep. 391. 

26. CONTRACT — Specific Performance. Cireum- 
stances stated under which a specific performance of a 
contract for land between father and son will be de- 
creed. — Cutsinger v. Ballard, 8. C. Ind., May 29, 1888; 17 
N. E. Rep. 206. 

27. CONTRACT—Vendor and Vendee—Tax. Circum- 
stances stated under which the vendor of land was held 
not to be liable for a tax imposed after the execution of 
the contract and before the change of possession. — 
Lathers v. Keogh, N.Y. Ct. App., June 5, 1888; 17 N. E. 
Rep. 131. 

28. CONTRACT IN RESTRAINT OF MARRIAGE—Insurance. 
A contract by several parties forming an associa- 
tion that each of them will pay an initation fee, regular 
dues, and such assessment as may be levied upon them 
for the term of nine years if they respectively remain 
unmarried, each pledging himself not to marry within 
two years, but that upon the marrying of any one after 
that time his wife shall receive $1,000, is a contract in re- 
straint of marriage, i'legal and void, and not within the 
jurisdiction of the State commissioner of insurance.— 
State v. Towle,S. J. C. Me., March 13, 1888; 14 Atl. Rep. 
195. 

29. CORPORATIONS—Stock — Dividends. One who 
is entitled to the income of stock of a corporation may 
claim his share of dividends and bonuses, but cannot 
claim any portion of the capital stock of the corpora- 
tion which has been purchased by it.— Gilkey v. Paine, 8. 
J.C. Me., March 15, 1888; 14 Atl. Rep. 205. 


30. CORPORATION — Stockholder— Liability. One, 
who participates in the formation of a corporation and 
acts as its president, cannot take advantage of infor- 
malities in its corporation, and cannot be released from 
his subscription by the purchase of an equal amount of 
stock, and the issue of a certificate for an amount of 
stock equal to his subscription. — Marshali F. Co. v. 
Killian, 8. C. N. Car., May 19, 1888; 6. 8. E. Rep. 680. 


31. CORPORATION—Subscription— Bond —Nudum Pac- 
tum. Where there was a bond which was supposed 
to be evidence of a subscription to a university, but it 
appeared the only recital relating to the subscription 



































was that the obligor had retained $200 as a loan, and the 
jury having found that there was no subscription: Held, 
that the bond was nudum pactum and invalid. — Butler 
University v. Scoonover, 8.C.Ind., Jan. 20, 1888; 16 N. E. 
Rep. 642. 

82. COUNSEL—Remarks of Counsel—Presumption.-—— 
Circumstances stated, certain remarks of counsel were 
presumed to be prejudicial, and there being no emphatic 
condemnation of the remarks in the record, the pre- 
sumption is not rebutted by the mere retraction of the 
counsel. — Nelson v. Weich, 8. C. Ind., April 13, 1888; 16 N. 
E. Rep. 634. 

83. CouNTY COMMISSIONERS—Presumption. When 
county commissioners meet in special session and 
transact business, it will be presumed in a collateral 
proceeding that they were duly convened.— Prezinger v. 
Harnese, 8. C. Ind., March 29, 1888; 16 N. E. Rep. 495. 

34. COVENANTS — Release — Warranty. Where a 
vendee releases his vendor from his warranty, unless he 
is deprived of the use of a certain ditch and water by the 
stockholders of a certain company, vendor is not liable 
to the vendee, if he is deprived thereof by other parties. 
— White v. Furtzwangler, 8. C. Ga , May 4, 1888; 6 8. E. Rep. 
692. 

35. CREDITOR’s BILL — Chattel Mortgage — Foreclos- 
ure. An insolvent corporation gave two mortgages 
covering its entire property, to two banks, which fore- 
closed. Subsequently on the suit of a creditor the 
banks were held to be trustees of the funds realized, 
because some of their directors were liable as indorsers 
on the’notes, to secure which the mortgages were given: 
Held, that the banks, as creditors, might retain their 
pioportionate shares, and also the shares of their cred- 
itors who were parties to the foreclosure suits.—Lippin- 
cott u. Shaw C. Co., U. 8.C.C. (Ind.), March 10, 1888; 34 
Fed. Rep. 570. 

36. CRIMINAL Law—Appeal— Exceptions. An ap- 
peal in a criminal case from a ruling as to a change of 
venue, orfrom a ruling asto the selection of certain 
jurors, will not be considered, unless a bill of excep- 
tions is submitted, setting out the evidence on which 
the trial court acted, and duly reserving exceptions to 
the ruling of the court. — Hawk v. State. 8.C. Ala., May 
22, 1888; 4 South Rep. 283. 

37. CRIMINAL Law— Appeal — Objections. — Objec- 
tion to evidence admitted at the trial will not be con- 
sidered in the absence of a bill of exceptions, or a show- 
ing in the record that objection below was made. —Roe 
v. State, Tex. Ct. App., Feb. 29, 1888; 38. W. Rep. 463. 

38. CRIMINAL Law — Burglary — Possession of Stolen 
Property. A store-house was burglariously en- 
tered, and certain articles of merchandise stolen there- 
from. Shortly thereafter similar articles were found in 
defendant’s possession, who said he bought them at 
another store. There was proof that other merchants 
in the county kept similar articles: Held, that the proof 
did not warrant a conviction. — Morgan v. State, Tex. Ct. 
App , June 2, 1888; 8S. W. Rep. 488. 

39. CRIMINAL Law—Confession—Evidence. A con- 
fession made by a person to the officer who stated to 
him that he could be convicted and by confessing could 
get off with a lighter punishment is admissible in evi- 
dence.— People v. Deacons, N. Y. Ct. App., May 4, 1888; 16 
N. E. Rep. 676. 

40. CRIMINAL Law — Criminal Slander—Pleading and 
Proof. There is a fatal variance, when the indict- 
ment alleges that the slanderous words were spoken 
in English, but the proof shows that they were spoken 
in German. Failure to prove the time of the commis- 
sion of the offense is a fatal error.—Stitchtd v. State, Tex. 
Ct. App., May 9, 1888; 8S. W. Rep. 477. 

41. CRIMINAL Law—Destroying Property—Allegations. 
——A complaint and information, charging malicious 
mischief in tearing down the fences of two persons, are 
fatally defective when they fail to allege the want of 
consent of each owner. — Govett v. State, Tex. Ct. App., 
May 9, 1888; 8S. W. Rep. 478. 

42. CRIMINAL Law — False Pretenses — Chatte] Mort- 
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gages. An indictment for swindling by means of a 
chattel mortgage, accompanied by verbal representa- 
tions, which fails to set out the mortgage in his verbdis, 
or, if that cannot be done, to state the reason for the 
omission, and to set out the mortgage in substance, is 
fatally defective. — Ferguson v. State, Tex. Ct. App.; May 
23, 1888; 8 8S. W. Rep. 479. 

43. CRIMINAL LAW—Gaming — Proprietor. On an 
indictment for permitting a game of monte to be played 
in a house under the defendant’s control, the evidence 
will not warrant a conviction, where it appears that the 
game was played during the occupancy of the house by 
atenant who was then in possession and carried the 
keys. — Kimbrough v. State, Tex. Ct. App., May 5, 1888; 8 
S. W. Rep. 476. 

44. CRIMINAL Law—Incest. Cohabitation with an 
illegitimate daughter is incest. — People v. Lake, N. Y. Ct. 
App., June 2, 1888; 17, N. E. Rep. 145. 

45. CRIMINAL Law— Jury Trial — District of Columbia. 
The constitution of the United States extends the 
guaranty of a jury trial to the District of Columbia 
equally with the States in a criminal case. — Callan v. 
Wilson, U. 8. 8. C. May 14, 1888; 88. C. Rep. 1301. 

46. CRIMINAL Law—Manslaughter— self-defense. 
When defendant provoked the contest in which the de- 
ceased was killed, he is deprived of the benefit ot the 
law in self-defense, though he may not have provoked 
the conflict with the design of killing deceased or doing 
him great bodily harm. — State v. Davidson, S.C. Mo., 
May 21, 1888;8 S. W. Rep. 413. 

47. CRIMINAL Law — Murder — Appeal—Statute. 
The statute of New York authorizing an appeal direct 
from the trial court to the court of appeals does not 
confer upon the latter court the power to grant a 
new trialin capital cases for murder upon any other 
grounds not stated in the statute which were hereto- 
fore possessed by the supreme court. — People v. Cig- 
narale, N. Y. Ct. App., June 5, 1888; 17 N. E. Rep. 135. 


48. CRIMINAL Law — Rape — Indictment. An in- 
dictment for rape, which states that defendant forcibly 
ravished Mary Jones, a female, is sufficient, the word 
female in such case meaning the same as woman.— 
Myers v. State, 8. C. Ala., May 29, 1888; 4 South Rep. 291. 


49. CRIMINAL Law—Uttering Forged Instrument. 
Pledging a forged negotiable bill or exchange as secu- 
rity for the payment of goods sold on credit, is.the 
uttering of a forged instrument, under Texas law.— 
Thurmond v. State, Tex. Ct. App., May 2, 1888;88. W. 
Rep. 478. 

50. CRIMINAL Law— Witness—Instruction. When 
a relative has testified for the accused it is error to in- 
struct the jury to give to the testimony of each witness 
the weight they deem it entitled to, thus leaving them 
to infer that the statements of one interested should 
carry less weight than those made by disinterested 
parties.—Barnard v. Com., Ky. Ct. App., May 15, 1888; 8 8. 
W. Rep. 444. 

51. CRIMINAL PRACTICE—Arraignment. -——In a prose- 

ti d before a justice it is no cause of re- 
versal that the record does not show that the defend- 
ant was arraigned either before the justice or in the 
circuit court. — Weir v. State, 8. C. Ind., April 12, 1888; 16 
N.E. Rep. 631. 

52. CRIMINAL PRACTICE — Continuance — Dismissal — 
Statute. Construction of Illinois statutes relative 
to the continuance of criminalicases and the power to 
dismiss the prosecution upon failure to bring the case 
to trial within certain terms of the court. — Grady v. 
People, 8. C. Ills., May 9, 1888; 16 N. E. Rep. 654. 


58. CRIMINAL PRACTICE—Discharge— Statute. Un- 
der the statute of Illinois a prisoner must be discharged 
if he is not brought to trial within three terms after his 
committal, and the term at which he is committed or 
held to bail, is not to be counted as one of the three. — 

‘ Ochs v. People, 8. C. Ills., May 9, 1888; 16 N. E. Rep. 662, 

54, DaMaGES—Chattel Mortgage — Constable. In 

an action against a constable for selling mortgaged 












































goods, ifthe value of the goods do not appear in the 
evidence the damages must be nominal.—Slifer v. State, 
8. C. Ind., April 11, 1888; 16 N. E. Rep. 623. 

55. DEATH BY WRONGFUL ACT — Pleading — Amend- 
ment. Where an administrator fails to state his 
cause of action correctly in an action for the death of 
his intestate by wrongful act, he will be permitted to 
amend his declaration by' a ‘subsequent count stating 
it correctly, and allowed to’'strike out his first count. — 
Daley v. Boston, etc. Co., 8: Ji'C. ‘Mass., May 7, 1888; 16 N. 
E. Rep. 690. ‘ 

56. DEED—Delivery. When the person named as 
payee in a note and as mortgagee in the accompanying 
mortgage never had any knowledge of, or interest in, 
the transacticn, and the instruments were never deliv- 
ered to him but to another, such instruments are void 
for want of delivery. — Shirley v. Busch, 8. C. Oreg., Feb. 
15, 1888; 18 Pac. Rep. 351. 


57. DEED—Parol Evidence. The grantee of an un- 
divided half of a tract of land may show by parol 
that the contract included his release for certain tres- 
passes on the land committed by him.— Hodges v. Healy, 
8. J. C. Me., March 10, 1888; 14 Atl. Rep. 11. 


58. DEMURRAGE—Liability—Custom.—— A charter pro 
vided, that the charterer should be liable for any de- 
tention of the vessel by his default after the expira- 
tion of the lay days: Held, that no custom would be 
sustained allowing the charter more than one day after 
the loading is completed, or until the end of the lay 
days, if that be later, and that a ship cannot be de- 
tained after her lay days have expired without com- 
pensation, when the loading has been actually com- 
pleted more than a day previous.—Rumball v. Puig, U. 8. 
D.C. (N. Y.), March 23, 1888; 34 Fed. Rep. 665. 


59. DESCENT AND DISTRIBUTION — Support of Minor 
Child. Under Georgia laws, the minor child of one, 
who died resident in the State and whose estate is ad- 
ministered therein, is entitled to one year’s support out 
of his estate in preference to the claims of creditors, 
though the child, at the time of his death and of the 
application, resided out of the State in the custody of 
the mother, who was divorced from the father but re- 
ceived no alimony.— Maddox v. Patterson, 8.C. Ga., May 
9, 1888;6 S. E. Rep. 581. 


60. DIvVORCE—Alimony—Practice. When an order 
to pay alimony cannot. be served upon the defendant 
because he absents (himself from the State, service may 
be made upon his solicitor, or the process left with the 
clerk of the court.—Fairchild v. Fairchild, N. J. Ct. Chan., 
April 3, 1888; 13 Atl. Rep. 599. 

61. DivORCE— Desertion. A libel for divorce by a 
husband, charging desertion by the wife, is not sus- 
tained if it appears that she remained at her home. — 
Appeal of Powers, 8. C. Penn., May 7, 1888; 14 Atl. Rep. 60. 


62. DivoRcE—Domicile.——--A mere legal residence or 
domicile in the State for a year, with an actual resi- 
dence out of the State, is not sufficient to entitle a party 
to maintain a divorce suit in Kentucky.— Tipton v. Tip- 
ton, Ky. Ct. App., May 12, 1888; 8 8. W. Rep. 440. 

63. DIVORCE—Fraud—Statute. Under the statute 
of Indiana, a wife may sustain an action to subject to 
the payment of her husband’s debts to her, property, 
which he has conveyed to another, to hold in trust for 
him, and she need not allege that such conveyance was 
made in fraud of her husband’s subsequent creditors.— 
Plunkett v. Plunkett, 8. C. Ind., April 14, 1888; 16 N. E. Rep. 
612. 

6&4. DivorcE—Pleading — Cruelty. In a divorce 
case by a wife, a complaint that the husband choked 
and struck her, and denied her medical attendance and 
proper attention, sufficiently charges cruel and inhu- 
man treatment. — Mercer v. Mercer, 8.C.Ind., May 19, 
1888; 17 N. E. Rep. 182. 

65. DRAINAGE — Assessment — Estoppel. 


























In an 





action to restrain an assessment for repairing a public 
ditch, plaintiff having acquiesced in the construction of 
the ditch on its right of way, is estopped to deny its 
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liability.— Davis v. Lake Shore, etc. Co., 8, C. Ind., April 14, 
1888 ; 16 N. E. Rep. 639. 

66. EJECTMENT — Possession. Ejectment cannot 
be maintained against a landlord not in possession 
without joining as defendant the tenant who is in pos- 
session.— Shaw v. Tracy, 8. C. Mo., June 4, 1888; 88. W. 
Rep. 434. 

67. EJECTMENT — Tax-title. Where a plaintiff in 
ejectment claims title under a tax-deed, it is incumbent 
upon him to show the assessment to the proper party 
and the sale; upon failure to do this a compulsory non- 
suit will be ordered.— Bernhard v. Allen, 8. C. Penn., May 
7, 1888; 14 Atl. Rep. 42. 

68. ELECTION—Contested Election— Jurisdiction. 
Construction of Pennsylvania statutes relative to elec- 

ions, to contested elections, and the method by which 
those questions are determined. Jurisdiction of the 
court of quarter sessions in such cases. — Anchenback v. 
Leivert, 8. C. Penn., April 23, 1888; 13 Atl. Rep. 558. 

69. ELECTIONS— Misnomer — Mandamus. Where 
the recorder counted all the votes for Matthew Ryan 
Mathias Ryan and M. Ryan in favor of Matthew Ryan, 
mandamus will not lie to compel him to count the votes 
for separate person as given when there is no averment 
that the three names are not forthe same person. — 
State v. Williams, 8. C. Mo., May 21, 1888; 8S. W. Rep. 415. 

70. ELECTION—School—School District. ———-Construc- 
tion of Indiana statutes relative to the election of 
county superintendents, and the powers of a county 
auditor with reference to such election. — State v. Ed- 
wards, 8. C. Ind., April 12, 1888; 16 N. E. Rep. 627. 


71. EMINENT DOMAIN, Arailroad company which 
has bought its right of way must pay for damage done 
to adjacent lands in the construction of its road. — 
Roushlauge v. Chicago, etc. Co.,8. C. Ind., May 29, 1888; 17 
N. E. Rep. 198. 

72. EMINENT DoMAIN—Corporation — Possession. 
The law allowing a railroad, on appeal by it from the 
judgment of the county court fixing the damages in 
condemnation proceedings, to take possession of the 
property on giving bond, is contrary to the constitution 
of Kentucky. — Covington, etc. R. R.v. Piel, Ky. Ct. App., 
May 24, 1888; 8S. W. Rep. 449. 


73. Equiry—Interpleader—Specific Performance. 
Where a corporation files a bill to compel two persons 
to interplead as to determine which is entitled to cer- 
tain stock in that corporation, a court of equity has 
jurisdiction to decree specific performance of the con- 
tract between those parties. — Diamond, etc. Co. v. Todd, 

_Del. Ct. Chan., April 12, 1888; 14 Atl. Rep. 27. 


74. Equity — Jurisdiction — Fences. Courts of 
equity have no jurisdiction of bills to remove f 


























knowledgment to the grantee’s agent, to be delivered 
to him upon payment of the purchase money, is not 
such a delivery as will pass the husband’s title to the 
property. — Shelbyv. Tardy, 8. C. Ala., May 24, 1888; 4 
South. Rep. 276. 

79. ESTOPPEL — Representations — Intent to Deceive. 
An instruction, that if defendant made certain 
misrepresentations about his claim to the property in 
dispute, which misled plaintiff, he is estopped to set up 
any claim thereto, is erroneous unless it also states 
that such representations were made with the intent to 
deceive, or with such culpable negligence as to amount 
to constructive fraud. — Griffeth v. Brown, 8. C. Cal., 
May 25, 1888; 18 Pac. Rep. 372. 

80. EVIDENCE — Book — Account. The effect of 
charges on a book for goods sold and delivered and the 
weight to which such evidence is entitled are questions 
for the jury. — Green v. Millis’ Estate, 8.C. Vt., May 10, 
1888 ; 14 Atl. Rep. 5. 

81. EVIDENCE—Murder—Homicide. In a trial for 
murder it is competent to prove tbat defendant formed 
a scheme to obtain insurance money on the life of her 
brother-in law, by first killing her sister, his wife, then 
getting from him as assignment of the policy to her and 
then killing him.— C lth v. Robi , 8. J.C. 
Mass., May 3, 1888; 16 N. E. Rep. 452. 

82. EVIDENCE — Varying Writing — Admissions. 
Admissions of a defendant regarding an unpaid note, 
and a vendor’s lien thereunder, may be proven, when 
they are not used to contradict the terms of the note. 
—Chapman v. Peebles, 8.C. Ala., May 30, 1888: 4 South. Rep. 
278. 

83. EXECUTION— Actions Against — Limitations. 
Unless an administrator’s final account has been 
audited and filed, the limitation of 6 years, under North 
Carolina law, is no bar to an action on his bond. A suit 
against an administrator’s surety, commenced within 
3 years after breach of the conditions of the bond, is not 
barred. In an action on such bond for neglect to pay 
the intestate debts, his liability is not the amount of 
the debt, bat the sum that should be in his hands. — 
Reaves v. Davis, 8.C. N. Car., May 28, 1888;68. E. Rep. 
715. 

84. EXECUTORS— Legacy — Limitation. When an 
executrix promises to pay certain legacies and admits 
she has money in her hands to do so, the right of action 
to recover the same is not barred within 20 years after 
payment of a part thereof.—Girard v. Futterer,S. C. Ala., 
May 30, 1888; 4 South. Rep. 292. 

85. EXECUTORS—Settlement of Accounts. An ad- 
ministrator may be ordered to file his accounts for 
settlement with the register, though he has committed 





























from public or private ways; the statutory remedy is 
adequate. — Davis v. Weymouth, 8. J. C. Me., March 15, 
1888 ; 14 Atl. Rep. 199. 

75. Equiry — Pleading Disclaimer. A defendant 
cannot deprive the complainant of his right to an an- 
swer by filing a disclaimer. — Ishamv. Miller, N. J. Ct. 
Chan., May 16, 1888; 14 Atl. Rep. 20. 


76. EQuiITY—Prosecuting Suit—Laches. A bill for 
the profits of a dower interest in real estate was filed in 
1829, and was pending in 1859, and there was no prose- 
cution thereof till 1881, with no excuse thereof on the 
record: Held, that there had been such gross laches on 
the part of plaintiff as to preclude the aid of equity.— 
Dismai S. L. Co., v. Moranley, 8. C. App. Va., June 4, 1888 ; 
68. E. Rep. 697. 

77. Equity--Rescission—Statu Quo. Where A ex- 
changed a farm for B’s interest in a firm, which B said 
was solvent and prosperous, whereas it was insolvent 
and was soon placed in a receiver’s hands, equity will 
rescind the contract, though B cannot be placed in statu 
quo.— Brown v. Norman, 8. C. Miss., April 16, 1888 ; 4 South. 
Rep. 293. 

78. EsckRow—Deed-— Wife’s Signature.—— The delivery 
of a deed which recites in its body, that it is from the 
grantor and his wife, but lacks her signature and ac- 














no devastavit or default. — Alexander v. Steele, 8. C. Ala., 
May 4, 1888; 4 South. Rep. 281. 

86. EXECUTORS AND ADMINISTRATORS—Bond—Sureties. 
The sureties of an executor are liable in an action 
on his bond for money, for which he has failed to ac- 
count to an admisistrator appointed after the executor 
was denuded of his trust. — Foster v. Wise, 8.C. Ohio, 
May 1, 1888; 16 N. E. Rep. 687. 

87. EXECUTOR AND ADMINISTRATORS — Powers. 
Where the title to certifiicates is vested in an executor 
and he disposes of them using his own name without 
adding “‘as executor’ the transfer is valid. — Appeal of 
Henke, 8. C. Penn., May 7, 1888; 14 Atl. Rep. 45. 

88. EXECUTOR AND ADMINISTRATION. — Subrogation. 
Where the executor and another person are joint 
devisees of land, which is charged with the payment 
of legacies and the executor pays such legacies, he is 
entitled to be subrogated to the rights of the legatees, 
and to subject the land of the other devisee to the pay- 
ment of the latter’s share of the debt to the legatees.— 
Appeal of Miller, 8.C. Penn., April 16, 1888; 13 Atl. Rep. 
504. 











89, EXEMPTION—New Prowise. Renewing a note 
after the maker’s discharge in bankruptcy is the crea- 
tion of a new debt, and gives the maker the benefit of 
the exemption laws of Indiana applicable in such case. 
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— Willis v. Cushman, 8. C. Ind., May 29, 1888; 17N. E. Rep 
168. 


90. FIXTURES—Lease. Where upon a lease of land 
used for making glass the lessor sold to the lessee many 
items of personal property used in the business, but 
did not include certain glass furnaces which the lessee 
used and wore out, replacing them with new ones: 
Held, that these furnaces were fixtures and could not be 
removed by the lessee. — Hay v. Tillyer, N. J. Ct. Chan. 
May 16, 1888; 14 Atl. Rep. 18. 

91. FrauD—Husband and Wife. Where a husband 
conveyed land to his sister and took her note for $1,000, 
and she immediately conveyed the land to her broth- 
er’s wife, receiving $1,000, with which she paid the note. 
It appearing that the $1,000 so paid tothe sister was 
given by the husband to his wife, it was held that the 
transaction was fraudulent as to creditor of the hus- 
band. — Jaylor v. Darvis, N. J. Ct. Chan. March 27, 1888; 
13 Atl. Rep. 593. 

92, FRacD—Partnership. Where a member of an 
insolvent firm conveyed land to another upon con- 
sideration that the latter would pay his individual 
debts, which he did to the amount of $3,500, the land 
not being worth at the highest estimate more than 
$4,600: Held, that under these circumstances the trans- 
action was not fraudulent as to |creditors of the part- 
nership. — Smith v. Selz, S.C. Ind., March 30, 1888; 16 N. 
E. Rep. 524. 


98. FRAUDULENT CONVEYANCES— Setting Aside — Pro- 
ceeds. In a suit by creditors to reach a decedent 
debtor’s land conveyed by him in trust for his wife and 
children, where the deed is only valid and with good 
consideration as to the children, a decree should order 
the sale of the land, after allotment of his widow’s 
dower, and an application of the proceeds, first to the 
payment of the childrens’ claims, and then to the sat- 
isfaction of the crediturs. — Rirey v. Detrick, 8.C. App. 
Va., May 17, 1888; 6 S. E. Rep. 615. 

94. GAMING—Jurisdiction—Evidence. Where, in a 
question relating to deals in options in the Chicago 
board of trade, there was a conflict of evidence as to 
the intent ofthe parties with reference to the delivery 
of goods: Held, that the supreme court having jurisdic- 
tion of questions of law only, could not review the 
verdict of the jury nor the findings of fact of the trial 
court. — Cothranv. Ellis, 8. C. Ills., May 9, 1888; 16 N. E. 
Rep. 646. 

9. GUARDIAN AND WARD — Estoppel — In Pais. 
Where there is some evidence that a person had been 
appointed and had acted as guardian, he and his ad- 
ministrators are estopped from denying that he was 
guardian on the ground that he had not given bond 
with securities.—Latham v. Wilcor,8.C. N. Car., May 26, 
1888;68 E. Rep. 711. 

96. HOMESTEAD — Sale. Construction of New 
Hampshire statutes relative to the sale of the home- 
stead by the sheriff and the payment of the proceeds to 
the amount of $500 to the debtor and his wife. — Hall v. 
Johnson, 8. C. N. H. March 16, 1888; 14 Atl. Rep. 24. 

97. HOMSTEAD—Wife’s Property—Consent. Under 
California law,a homestead may be created on land 
consisting in part of separate and in part from common 
property, and a filing of such homestead by the wife is 
a sufficient consent to the filing ‘on her separate prop- 
erty.—Arendt v. Mace, 8. C. Cal., May 29, 1888; 18 Pac. Rep. 
376. 

98. HUSBAND AND WIFE — Abandonment — Prosecu- 
tion. In a criminal prosecution, under Alabama 
law, against a man for abandoning his wife and child, it 
is sufficient to show that they will probably become a 
barden to the public within a reasonable time and in 
the ordinary course of events. — Carney v. State, 8. C. 
Ala., May 29, 1888; 4 South Rep. 285. 

99. HUSBAND AND WIFE—Contract—Pleading. An 
unswerto a complaint for medical services rendered 
defendant, to the effect that she was the wife of A, and 
that the debt was the debt of A, is a pleain confession 



































to the statute of the State which abolishes the disabil- 
ities of coverture except in certain specified cases.— 
Elliott v. Gregory, 8. C.Ind., May 29, 1888;17N.E Rep, 
196. 

100, HUSBAND AND WIFE — Parties to Action — Next 
Friend. A wife was required to be made a party to 
a suit by her husband, but was not allowed to join by 
her next friend, and upon appeal and after petition for 
rehearing the decree in favor of plaintiff was reversed: 
Held, that the adjudication was final on the wife and 
she could not bring a new action on the same sgubject- 
matter by a next friend, since her right so to join might 
have been presented on the first appeal.— McCollough v. 
Dashiell, S. C. App. Va., May 17, 1888; 6S. E. Rep. 610. 


101. INFANT—Support—. Step-father. No contract 
is implied in law on the part of an infant to pay his 
step-father for support while constituting a member of 
his step-faiher’s family. — Mull v. Walker, &8.C. N. Car., 
May 22, 1888; 68. E. Rep. 685. 


102. INSOLVENT Laws — Estoppel. One whose 
claim occurred before the enactment of the insolvent 
laws, but who has proved his claim under those laws is 
estopped to deny their application to him. — Fogler v. 
Clark, 8. J. C. Me., March 8, 1888; 14 Atl. Rep. 9. 


103. INSANITY — Notice. Where an application is 
made to appoint a guardian for a person, on the ground 
that he is insane and is wasting his means, notice to 
him must be given, otherwise the probate court has no 
jurisdiction.—Holman v. Holman, 8. J.C. Me., Jan. 31, 1888; 
13 Atl. Rep. 576. 

104. INSURANCE— Breach — Waiver. ——— When an in- 
surance company, having notice of an additional in- 
surance by the assured, remains silent till after loss, it 
waives a condition of forfeiture in the policy for want 
of its written consent thereon to such additional in- 
surance. — Phenix I. Co. v. Spiers, Ky. Ct. App., May 24, 
1888; 8 S. W. Rep. 453. 


10. INTERSTATE COMMERCE — Telegraph Companies— 
License.—— When a telegraph company is doing the busi- 
ness of transmitting messages between different States, 
and has uccepted and is acting under the telegraph law, 
pussed by Congress, July 24, 1866, no State within which 
it establishes an office can impose upon it a license tax, 
or require it to take out a license for the transaction of 
such business. — Leloup v. Port of Mobile, U. 8. 8. C., May 
14, 1888 ; 8 8. C. Rep. 1380. 


106. INTOXICATING LIQUORS.——Circumstances stated, 
under which it was held that a conviction for selling 
liquor to an intoxicated person must be sustained.— 
Kanmann v. People, 8. C. Ills., May 9, 1888; 16 N. E. Rep. 
661. 

107. INTOXICATING LIQUORS—Husband and Wife—Dec- 
larations of Wife. Evidence of the declarations of 
a wife in the presence of her husband while the prem- 
ises were being searched for intoxicating liquors are 
admissible against the husband, he not contradicting 
those declarations. — Commonwealth v. Funai, 8. J.C. 
Mass., May 3, 1888; 16 N. E. Rep. 458. 

108. INTOXICATING LIQUORS — Indictment. Ona 
trial for being a common seller of intoxicating liquors, 
the record of a former conviction for selling such 
liquors is admissible.— State v. Robbin, 8. J. C. Me., Feb. 
9, 1888; 13 Atl. Rep. 584. 

109. INTOXICATING LIQUORS—Nuisance. —-—Concern- 
ing instructions and evidence requisite for conviction 
for maintaining a house for the sale of intoxicating 
liquors, under the Iowa law. — State v. Warnbold, 8. C. 
Iowa, June 7, 1888; 38 N. W. Rep. 429. 

110. INTOXICATING LIQUORS — Sunday — Prescription. 
Construction of Indiana statutes relative to the 
sale of intoxicating liquors on Sunday. Such sale is un- 
lawful except upon the written prescription of a phy- 
sician. — Shepler v. Stcte, S.C. Ind., March 30, 1888; 16 N. 
E. Rep. 521. 

lll. JuDGE— Appeal — Review. An objection will 
not be entertained in an appellate court to the appoint- 


























and avoidance and bad upon demurrer, being contrary - ment of a special judge made in the trial court. It wili 
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be presumed, unless the record shows the contrary, 
thatthe appointment had been made in accordance 
with the statute. — Bartley v. Phillips, 8. C, Ind., March 
28, 1888; 16 N. E. Rep. 508. 

112. JUDGMENT—Appeal. Where, in an action ona 
judgment note before a justice of the peace, defendant 
denied his signature but not upon oath. and afterwards, 
the case being continued the defendant failed to appear 
and his signature was proved and judgment rendered 
against him: Held, that defendant ceuld not appeal.— 
Bohan v. Cawley, 8.C. Penn., May 7, 1888; 14 Atl. Rep. 59. 


113. JUDGMENT—Default — Pending Motion to Dismiss 
Amendment. A judgment by default against one of 
the defendants cannot be set aside on the ground that 
it was entered pending a motion by him to dismiss the 
action for wantof prosecution. Pending the motion to 
vacate such judgment, the court may allow plaintiff to 
amend the complaint by changing the name of defendant 
and to enter judgment against him in his correct name. 
— MeDonald v. Swett,8. C. Cal., May 23, 1888; 18 Pac. 
Rep. 324. 

114, JUDGMENT— Ejectment — Res Adjndicata. A 
judgment in ejectment for defendant for costs, based 
on findings, that plaintiffis owner of, and entitled to, 
the land and that defendant has not withheld the pos- 
session thereof from him, is not conclusive as to plaint- 
iff’s title. — Hughes v. Wheeler, 8. C. Cal., May 19, 1888; 18 
Pac. Rep. 386. 

115. JUDGMENT — Res Adjudicata — Dismissal. A 
dismissal of a suit for want of proper parties, which 
leaves the merits unconsidered and undisposed of, does 
not render the subject of controversy res adjudicata. — 
St. Romes v. Levee S. C. P. Co.,U. 8. 8.C., May 14, 1888; 8 
8. C. Rep. 1335. 

116. JUDGMENT — Vacation — Newly-discovered Evi- 
dence. In asuit against a minor a guardian ad 
litem was appointed, who answering denied the claim. 
It was found that the claim had been paid and that the 
plaintiff's receipts therefor were in existence, both of 
which facts were unknown to the guardian and the 

_ minor till after the trial: Held, that the judgment should 
be vacated. — Heathcotev. Haskins, 8. C. lowa, May 29, 
1888; 36 N. W. Rep 419. 


117. JUDGMENT — Verdict. Where a jury returns 
two verdicts, one for the plaintiff for $800, and one for 
defendant on his counterclaim for $800, the judgment 
should be for the plaintiff for $500 —Baughn v. Baughn, 8. 
C. Ind., May 19, 1888; 17 N. E. Rep. 181. 

118. JURISDICTION—Bastardy.———Construction of In- 
diana statutes relative to the jurisdiction of justices in 
bastardy cases.—Morris v. State, 8. C. Ind., April 12, 1888; 
16 N. E. Rep. 682. 


119. JURISDICTION — Federal — Non-resident. A 
non-resident corporation was sued for infringement of 
a patent: Held, on demurrer to the bill, for which a 
special appearance only had been entered, that a de- 
fendant is not liable to suit outside of the district of 
which it is an inhabitant,except when it consents thereto, 
or Waives its objection, or when the jurisdiction is in- 
voked solely on the ground of diverse citizenship. —, 
Halstead v. Manning, U.8.C.C. (N. Y.), April 18, 1888; 34 
Fed. Rep. 565. 

120, JURISDICTION — State and Federal Courts — Re- 
ceivers. Though a federal court has appointed a 
receiver of a consolidated association, the State court 
has jurisdiction of a proceeding by mandamus by a 
stockholder to compel the recorder of mortgages to 
cancel a mortgage given to secure the subscriptions, 
which mortgage was assigned to the State as security 
fora loan, onthe ground that the subscriptions have 
been paid.— Calhoun v. Lanaur, U. 8. 8. C., May 14, 1888; 8 
8. C. Rep. 1845. 

121. Juny—Grand Jury—Statute. Construction of 
New York statutes relative to the selection and quali- 
fications of jurors, and the formation of grand juries.— 
State v. Elson, 8. C. Ohio, March 27, 1888; 16 N. E. Rep. 
684, 
































122. Jony—Juror— Accomplice. It is not error to 
allow counsel for the State to ask jurors whether they 
would disregard the testimony of an accomplice. — 
State v. Flint, 8. C. Vt., May 29, 1888; 14 Atl. Rep. 178. 

128. Jury — Practice. An action upon the judg- 
ment of a court of another State, ordering assessments 
for unpatd stock, must be tried by jury, under Code of 
Civil Procedure of New York. — Glenn v. Lancaster, N. 
Y. Ct. App., April 17, 1888: 16 N. E. Rep. 484, 

124. LANDLORD AND TENANT — Distress for Rent. 
In Colorado, a landlord cannot distrain for rentin the 
absence of an express agreement therefor. — Herr v. 
Johnson, 8. C. Colo., June 1, 1888; 18 Pac. Rep. 342. 

125. LEASE—Rent. Where by the terms of a lease 
the rent is to be paid monthly in advance and the ten- 
ant acquires no rights until he has paid the rent, if he 
fails todo so he may be evicted at any time without 
notice to quit.— Horan v. Thomas, 8. C. Vt., April 20, 1888; 
13 Atl. Rep. 567. 

127. LipBL —Evidence. Where an action for libel 
was brought against a newspaper for publishing an in- 
terview between one ofits reporters and the plaintiff: 
Held, that the court erred in refusing to charge that if 
the jury believed the newspaper report to be a true and 
fair account of the interview they should find for the 
defendant.— Pressleo v. Stewart, 8. C. Penn., April 9, 1888; 
14 Atl. Rep. 51. 

128. Lign—Attorney — Judgment. The lien of an 
attorney for services rendered in contesting a will and 
obtaining a partition of land, is superior to the lien of a 
judgment obtained subsequent to the contract and 
levied on the land allotted to the client in the partition. 
— Justice v. Justice. 8. C. Ind., April 10, 1888; 16 N. E. Rep. 
615. 

129.. LIMITATIONS—Eminent Domain. A count in a 
declaration which alleges that the defendant railroad 
company has been in possession of land taken by it by 
right of eminent domain for more than twenty years, is 
bad on demurrer, the demand being barred by the 
statute of limitations.— Sherlock v. Louisville, etc. Co., 8. C. 
Ind., May 28, 1888; 17 N. E. Rep. 171. 

130. LIMITATIONS—Fraud — Discovery. An action 
to set aside a sheriff's deed on execution for fraud, not 
discovered till it was too late to move to set aside the 
judgment on which execution issued, may, under 
Nevada laws, be brought within three years after the 
discovery of the fraud.— Lang Syne M. Co. v. Ross, 8. OC. 
Nev., May 25, 1888; 18 Pac. Rep. 358. 

131. LIMITATION—Payment— Statute, A payment 
by one partner out of his private funds on a firm note, 
will not prevent the running of the statute of limitations 
of Maine in favor of his copartner. — Bethen v. Murch, 8. 
J.C. Me., March 15, 1888; 14 Atl. Rep. 208. 

182. LrmITaTIONS — Salary—City Officer. Under 
consolidation act Cal. § 90, a claim against a city for 
salary, due at the end of each month, having never 
been presented for payment, nor presented to the board 
of supervisors to be passed or approved, is barred after 
the lapse of a month. — Ames v. San Francisco, 8. 8. Cal., 
May 29, 1888; 18 Pac. Rep. 397. 

138. MARRIAGE — Annulment. The marriage of a 
boy sixteen years old may be annulled by proof that 
the marriage was instigated by malicious proceedings 
in bastardy, instituted without probable cause. — Shoro 
v. Shoro, 8. C. Vt., June 11, 1888; 14 Atl. Rep. 177. 

184. MASTER AND SERVANT — Fellow-servant — Negli- 
gence. An express man and baggage man, while in 
discharge of their duty on the train, were killedin a 
collision through the negligence of the employees of 
their employer in charge of a freight train: Held, that 
they were not fellow-servants.—Centrai T. Co. v. Wabash, 
etc. R. R,U.8. C. C, (111.), 1888; 84 Fed. Rep. 616. 

135, MASTER AND SERVANT—Negligence—Pleading.-—— 
A complaint is sufficiently specific, which states that 
plaintiff, being a youth without experience and not 
warned of danger, was employed to operate a plaining 
machine was injured in so doing, losing his eye.— Donley 
v. Scanlon, 8. C. Ind., May 18, 1888; 17 N. E. Rep. 158. 
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136. MECHANIC’S LIEN. Where in a mechanic’s 
lien suit, the affidavit of defense states that the only 
two items filed within six months were merely substi- 
tutes for others of like kind previously furnished: Held, 
that this was a good defense as furnishing a substitute 
for defective articles, did not extend the time for filing 
the lien.— Woman's, etc. Co. v. Harrison, 8. C. Penn., April 
16, 1888; 13 Atl. Rep. 501. 

137. MINES AND MINING — Evidence. Circum - 
stances stated under which certain evidence relative to 
amining lease and the contracts between the parties 
thereto, was held to be admissible and the reason why 
it was so inadmissible.—Hechkscher v. Shaffer,8. C. Penn., 
April 30, 1888; 14 Atl. Rep. 53. 

138. MORTGAGES—Advances— Waiver of Priority. 
A, having a senior mortgage, intervened in a subject act 
by the mortgagor in obtaining advances from a senior 
mortgagee for the use of the plantation, and posiponed 
thereto the priority of his mortgage: Held, that he has 
no ground of complaint if the proceeds of the crops, to 
which the advances were made, are applied to its dis- 
charge, even though the advances were not necessary 
plantation supplies.— Lehman v. Godberry, 8. C. La., Feb. 
18, 1888 ; 4 South. Rep. 316. 

139. MORTGAGE — Construction. Circumstances 
stated under which the court assumes to interpret the 
language of a description in a mortgage, holding that 
when it said track it was intended to mean tract.—Red- 
fields v. Redflelds, N. J: Ct. Chan. April 3, 1888; 13 Atl. Rep. 
680. 

















140. MORTGAGE— Foreclosure. To support a per- 
sonal judgment against the vendee of a mortgagor, it 
must be shown not only that he bought the land but 
that he assumed the mortgage debt. — Hammons v. Bige- 
low, 8. C. Ind., May 29, 1888;17 N. E. Rep. 192. 

141, MorRTGAGE—Sale—Purchase by Landholder. 
A deposited with B as collateral security for a loan cer- 
tain bonds secured by a deed of trust, the trustee sold 
and D, as agent for B and others, purchased. Dcon- 
veyed a portion of his purchase to B: Held, that B was 
not bound to account to A for the proceeds of a subse- 
quent sale of it by such portion. — Zaston v. German- 
American Bank, U.8.8.C., May 14, 1888; 8S. C. Rep. 1297. 

142. MUNICIPAL CORPORATION — Defective Street — Re- 
mote Cause. A city is not responsible for injuries 
caused by a fallinto an excavation in the street, when 
the plaintiff was thrown into the hole by another per- 
son.— Alexander v. Town of New Castle, 8. C. Ind., May 29, 
1888; 17 N. E. Rep. 200. 

143. MUNICIPAL CORPORATION — Franchise. A 
municipal corporation cannot without special legisla- 
tive sanction, grant an exclusive right to lay gas pipes 
in its streets. — Citizen’s, etc. Co. v. Town of Elwood, 8. C. 
Ind., April 12, 1888; 16 N. E. Rep. 624. : : 

144. MUNICIPAL CORPORATION — Negligence. A 
municipal corporation is not responsible for the negli- 
gence of one of its officers who, when the negligent act 
took place, was acting not as officer but as agent of a 
firm who had sold certain material to the city.— Palmer 
v. St. Albans, 8. C. Vt., April 24, 1888; 13 Atl, Rep. 569. 

145. MUNICIPAL CORPORATIONS — Street Assessments— 
Legislative Authority. Acts Cal. 1877 78, ch. 282,does 
not authorize the board of supervisors of San Francisco 
to order property assessed for work ordered and com- 
pleted before the passage of said act, when such prop- 
erty was not liable therefor under the law as it existed 
when the work was ordered, the legislature having no 
power to do so. — Kelly v. Laning, 8. C. Cal: May 28, 1888; 
18 Pac. Rep. 335. 

146. NEGLIGENCE— Contributory. ——— Circumstances 
stated under which a turnpike company is not respons- 
ible in damages to a passenger, in a wagon of which 
the driver attemtped to run through a turnpike gate. 
— Branner v. Kokomo, etc. Co.,8.C. Ind., May 29, 1888; 17 
N. E. Rep. 202. 

147. NEGLIGENCE—Contributory—Liability.——__ In an 
action against a railroad for personal injuries plaintiff 
is entitled to recover, notwithstanding his contributory 




















negligence, if defendant knew of the danger, and by 
the exercise of ordinary care could have averted the 
injury to plaintiff, or if through the carelessness of its 
employees it failed to discover the danger in time to 
avert the injury.—Kelly v. Union, etc. Co., 8. C. Mo., April 
6, 1888; 8S. W. Rep. 420. 

148. NEGLIGENCE—Contributory—Railroad Crossing.— 
Under the circumstances, plaintiff held guilty of con- 
tributory negligence when crossing the railroad track 
when the accident occurred.—Bloomfeld v. Burlington, 
etc. R. Co., 8. C. lowa, June 7, 1888; 38 N. W. Rep. 431. 

149. NEGLIGENCE— Contributory Negligence. Cir- 
cumstances stated under which it was held that piaint- 
iff’s intestate, who had been killed by defendant’s train, 
not having Jooked and listened, was guilty of contrib- 
utory negligence.—Cones v. Cincinnati, etc. Co., 8. C. Ind., 
April 14, 1888; 16 N. E. Rep. 638. 

150. NEGLIGENCE — Trespass. A subcontractor, 
who has erected scaffolds for his own use and his em- 
ployees’ use, is not responsible in damages for the 
death of the person not in his employment, who was 
killed by the breaking of one of those scaffolds.—Ma- 
guire v. Magee, 8. C. Penn., April 23, 1888; 13 Atl. Rep. 551. 

151, NEGLIGENCE—Trespasser. A ship is not liable 
for injuries suffered by accident by a person who enters 
it on other days than those on which visitors are ad- 
mitted.— Metcalfe v. Cunard, etc. Co., 8. J. C. Mass., May 4, 
1888 ; 16 N. E. Rep. 701. 

152. NEW TRIAL—Practice. One who obtains an 
order for a newtrial must have given the opposite 
party ten days’ previous notice of his application. His 
failure to do so does not authorize the court to revoke 
the order for a new trial.—Stanley v. Holliday, 8. C. Ind., 
March 3, 1888; 16 N. E. Rep. 513. 

153. OFFICER—Escape. In an action against an 
officer for permitting the escape of one under arrest, a 
plea that the prisoner was afterwards arrested by an- 
other officer and committed to jail, sets up a valid de- 
fense by way of mitigation of damages.—State v. Cald- 
well, 8. C. Ind., May 28, 1888; 17 N. E. Rep. 185. 

154. PARTITION— New Decree—Vendee. A decree 
of partition was set aside at the same term and a new 
decree entered. One of the parties whose share was 
reduced objected: Held, that those who purchased from 
him after the first decree was rendered and before any 
steps were taken to set it aside are bound by the second 
decree.—Sharp v. Elliott, 8. C. Tex., May 8, 1888;8S. W. 
Rep. 488. 

155. PARTITION—Trusts—Trustee.—wWhere the funds 
arising from a partition sale are paid into court, and by 
an agreement of the parties, which is not a part of the 
partition proceedings, are placed in the hands of a 
trustee, who gives bond, payable to the State, as pre- 
scribed by the court, the court has jurisdiction of such 
bond as if the trustee had been duly appointed by 
order of the court.—State v. Rondebush, 8. C. Ind., April 
13, 1888; 16 N, E. Rep. 636. 

156. PARTNERSHIP —Evidence — Trial. Where, in 
an action to show that defendant was a general, not a 
special partner of plaintiff, the fact that plaintiff called 
defendant as a witness, and that defendant gave a 
plausible statement of the matter, does not preclude 
the plaintiff from going to the jury on other evidence to 
the same issue.— Manhattan Co. v. Phillips, N. Y. Ct. App., 
June 5, 1888; 17 N. E. Rep. 129. 

157. PARTNERSHIP—Liquidators — Homologation. 
It is improper for the report of auditors to be admitted 
in evidence before it has been homologated. The ap- 
pointment of a liquidator for a partnership must be 
largely leftin the discretion of the court.—McNair v. 
Gourrier, 8. C. La., March 26, 1888; 4 South. Rep. 310. 

158. PayMENT — Order of Court—Examinat‘on. 
Payments made by syndics, liquidators and other fidu- 
ciaries, under ex parte orders of a court, are still open 
to inquiry as to their correctness.—In re Louisiana, etc. 
Co., 8. C. La., April 16, 1888; 4 South. Rep. 301. 

159. PLEADINGS—Affidavit of Defense. Under the 
statute requiring that a defendant shall make an affi- 
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davit of defense, setting forth the grounds upon which 
he denies his liability to the plaintiff, it is not sufficient 
for him to state that he believed he had a good defense 
in that the plaintiffs failed to perform their contract.— 
Flagg v. Taylor, 8. C. Del, May 3, 1888; 14 Atl. Rep. 26. 

160. PLEADING—Amendment—Reversal.— An amend- 
ment in the pleadings, allowed by the court, and treated 
as valid by the defendant, will not be ground for re- 
versal.—Keister v. Myers, 8. C. Ind., May 18, 1888; 17 N. E. 
Rep. 161. 

161. PLEADING—Contract — Penal Bond. On the 
back of an instrument in the form of a promissory note 
was written: This note given on condition that the 
signer will cause trustees to assess damages, the award 
of trustees to be substracted from the amount of said 
note: Held, that payee must plead his actual damages. 
—Ellett v. Eberts,8. C. lowa, June 5, 1888; 38 N. W. Rep. 
426, 

162. PLEADING—Demutrrer. A defendant cannot 
complain that the court improperly sustained his co- 
defendant’s demurrer to the complaint.—Duesterberg v. 
Swartzel, 8. C. Ind., May 18, 1888; 17 N. E. Rep. 155. 

163. PLEADING—Practice. A motion to quash will 
not reach matters dehors the record.—State v. Ward, 8. 
C. Vt., May 29, 1888; 14 Atl. Rep. 187. 

164. PRACTICE—Dismissal. Under California law, 
an action is not dismissed until the judgment is entered 
as required, though the dismissal be properly entered 
in the register.—Page v. Superior Court, 8. C. Cal., May 
31, 1888; 18 Pac. Rep. 385. 

165. PRACTICE—Nonsuit—Vacation. Under North 
Carolina practice, a motion for a nonsuit may, by con- 
sent of parties, be heard and determined in vacation.— 
Gatewood v. Leak, 8. C. N. Car., May 14, 1888;68. E. Rep. 
706. 

166. PRACTICE—Process—Alternative Service—Infancy. 

_— It is not competent to serve process on infants by 
leaving copies at their residence, especially when the 
plaintiff reads the copies to them.—Hemmer v. Wolfer, 8. 
C. Ill., May 9, 1888; 16 N. E. Rep. 652. 

167. PRACTICE—Trial—Evidence Closed—Witness. 
In a civil case, after both sides had closed their testi- 
mony, defendant offered another witness, stating that 
he knew all the time what he could prove by him, that 
he lived in the country and he had been unable to sub 
pena him or get him into court sooner: Held, that the 
court did not abuse its discretion in refusing to allow 
him to testify.— Maddox v. Cole, 8. C. Ga., May 21, 1888; 6 
8. E. Rep. 601. 

168. PRINCIPAL AND AGENT—Fraud of Agent—Accom- 
plice. A, a foreign corporation, was represented by 
M, who transacted allits business in the name of M, 
commercial director. B made his note to M, commer- 
cial director, in exchange for M’s note of a like amount. 
M represented that the note was not to be transferred, 
but to be used in a mining deal of A’s property, in order 
that he might present apparently correct accounts. M 
put the note in A’s safe, and told its bookkeeper that it 
was a private account; M absconded with funds of the 
corporation to a greater amount: Held, that B was lia- 
ble on the note to A.—Societe v. Mackintosh, 8. C. Utah, 
May 2, 1888; 18 Pac. Rep. 363. 

169. PRINCIPAL AND SURETY — Subrogation — Official 
Bonds. The sureties of a defaulting tax-collector, 
who have paid off the debt to the State, and subrogated 
to the lien of the State on all the property he had when 
he gave the bond, and may enforce the execution issued 
by the State, and purchasers from him after the giving 
of the bond take subject to such lien.—IJrby v. Living- 
ston, 8. C. Ga., May 16, 1888; 6 8. E. Rep. 591. 

170, PROMISSORY NOTE. Where one has given his 
note for a certificate which was to entitle him to tuition, 
but upon condition that a certain number of other cer- 
tificates should be sold, he cannot recover back the 
money paid on the note without showing that he had 
returned the certificate or that it had been useless to 
him.— Wood v. Ridgeville College, 8. C. Ind., April 10, 1888; 
16 N. E. Rep. 619. 






































171. RAILROADS—Fires— Damages. In an action 
against a railroad for injury to grass by fires set by 
sparks from its engines, in addition to the value of the 
grass on the ground at the time the fire occurred, 
plaintiff is entitled to damages resulting from injury to 
the grass roots.— Missouri P. R. Co. v. Ayres, 8. C. Tex., 
May 15, 1888; 8S. W. Rep. 538. 

172. RaPE—Evidence. Circumstances stated under 
which a conviction for rape was sustained.— Bean v. 
People, 8. C. Ill., May 9, 1888; 16 N. E. Rep. 656. 

173. RECEIVERS—Trust Funds—Liability. When a 
receiver lends funds upon different terms, though at 
better rates than the court orders, and neglects to en- 
force the debt upon default and also to report, he is 
chargeable with any resulting loss.—Carr v. Morris, 8. 
C. App. Va , May 10, 1888; 6 S. E. Rep. 613. 

174. REPLEVIN—Evidence—Opinion. In an action 
on a replevin bond the opinions of third persons as to 
the damage likely to be suffered by the plaintiff on ac- 
count of the detention of the property is not admissible 
in evidence.—Crabbs v. Koontz, Md. Ct. App., April 20, 
1888 ; 13 Atl. Rep. 591. 

175. REPLEVIN—State and Federal Courts. When 
property in the hands of the United States marshal has 
been wrongfully replevied in a State court, such court 
may properly render judgment for its return to the 
marshal, or payment to him of the value if return be 
not made, although the merits of plaintiff's claim are 
not adjudicated.—Cantril v. Babcock, 8. C. Colo., June 1, 
1888 ; 18 Pac. Rep. 342. 

176. SALE—Deceit—Damages. In an action to re- 
cover damages for fraudulent representations in the 
sale of mortgage coupons, the price paid by the pur- 
chaser with interest thereon is the measure of dam- 
ages, when there is no evidence of their market value 
at the time of sale.—South, etc. R. Co. v. Gest, U. 8. C. C. 
(Ohio), March 31, 1888; 34 Fed. Rep. 628. 

177. SALE—Verdict—Special Findings.——Where, in an 
action for goods sold, the defense was breach of war- 
ranty, and a general verdict was rendered for the 
plaintiff for $183, and that the value of the goods would 
have been $275, if sound, the plaintiff is not entitled to 
judgment for $275, as the special findings was not in- 
consistent with the verdict.— Blacker v. Slown, 8. C. Ind., 
April 11, 1888; 16 N. E. Rep. 621. 

178. SALVAGE—Fire on Pier—Towage into Stream. 
A decree granting salvage to tugs which towed steam- 
ers from a pier on fire out into the river.— The Louis- 
iana, U. 8. D. C. (N. Y.), March 24, 1888 ; 34 Fed. Rep. 663. 


179. SHIPPING—Charter Party—Breach. A charter 
party provided that the charterer might cancel it, if the 
ship was not ready fora cargo of lawful merchandise 
on a certain day. On that day the ship was ready for a 
cargo of general merchandise, and at 4:12 P. M. due no- 
tice was given to the charterer. At 2:50 P. M. of that 
day, when the ship was hunting a landing, the char- 
terer gave notice that he wished to ship a cargo of 
grain, which was lawful but not general merchandise, 
requiring special preparations to make the ship ready 
for it: Held, that the charterer’s refusal to furnish a 
cargo was a breach of contract, the notice of intention 
to ship grain not being in time.—Greenwell v. Ross, U. 8. 
C. C. (La.), March 26, 1888 ; 34 Fed. Rep. 656. 

180. SPECIFIC PERFORMANCE—Defense—Fraud. In 
an action by the vendor of real estate for specific per- 
formance, the vendee may defend by showing that the 
vendor falsely represented that the property was clear 
of tax-liens, although the contract calls only for a quit- 
claim deed.—Jsaacs v. Shrainka, 8. C. Mo., June 4, 1888; 8 
8. W. Rep. 427. 

181. StocK—Killing—Contributory Negligence. In 
an action against a railroad for killing stock, the negli- 
gence of plaintiff in driving them across the track with- 
out stopping to look or listen, becomes immaterial 
when the trainmen failed to use ordinary care to avoid 
the accident after the danger was or should have been 
discovered.— Wooster v. Chicago, etc. R. Co., 8. C. lowa, 
June 5, 1888; 38 N. W. Rep. 425. . 
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182. SUBROGATION—Suretyship. Where a surety on 
a note gives as collateral security for the payment of 
the same and subsequently a third party guarantees the 
payment of a debt to a limited amount, after deducting 
what the judgment may have produced: Held, that the 
surety was not entitled to be subrogated to the rights 
of the original creditor as against the guarantor of the 
deficiency.— Tracy v. Pomeroy, 8. C. Penn., April 16, 1888; 
13 Atl. Rep. 514. 

183. SURETY—Contribution. Where asurety claim- 
ing contribution from his co-surety has received from 
his principal, and applied to the debt a certain amount, 
that money must be regarded as having been paid by 
the principal and the liability of the sureties for the bal- 
ance must be adjusted accordingly.— Walcott v. Hager- 
man, 8.C N.J., March 26, 1888; 13 Atl. Rep. 605. 

184. TAXATION—Assessment. Construction of Ohio 
laws relative to the assessment for taxation of stocks 
and bonds of the United States. Such statutes held not 
to bein conflict with U. 8. Rev. Stat. § 3701.—Shotwell v. 
Moore, 8. C. Ohio, March 27, 1888; 16 N. E. Rep. 470. 

185. TAXATION—Exemption—Licenses. Section 1 of 
act 172 of 1852, exempts from payment of parish taxes 
all objects of parish taxation in the town of Jackson, 
whether property or occupation, and whether denomi- 
nated taxes or licenses.—Zast Feliciana v. Levy, 8. C. La., 
March 5, 1888; 4 South. Rep. 309. 

186. TAXATION—Irregularity. It is no groutid for 
an action to recover property levied upon for non-pay- 
ment of taxes that such property has been listed for 
taxation in the name of another. Mere irregularity of 
the officer will not relieve the property.— Maple v. Ves- 
tai, 8. C. Ind., April 10, 1888; 16 N. E. Rep. 620. 

187. TAXaTION—Levy —Term of Court. Under 
Texas luw, a county tax levied ata called term of the 
county court is illegal.—Free v. Scarborough, 8. C. Tex., 
May 8, 1888; 8S. W. Rep. 490. 

188, TAXATION—Mines- Sale. A sale of a mine for 
a tax assessed upon such mine and upon improvements 
not situated upon the land including the mine, such sale 
being for a sum largely in excess of what either the mine 
or improvements were singly liable for, is invalid.— 
Knox v. Higby, 8. C. Cal., May 25, 1888; 18 Pac. Rep. 381. 

189. TAXATION—Sale— Description of Land. A con- 
veyuance by a tax-collector of a number of acres, to be 
taken out of a larger survey,is void for uncertainty of 
description, and though the sale is due to the failure of 
atenantin common to pay his taxes, equity will not 
assist the tax-purchaser and subrogate him to the in- 
terest of such tenant in the tract.—Morgan v. Smith, 8. C. 
Tex., May 8, 1888; 88. W. Rep. 528. 

190. TAXaTION—Statute—Instruction.— Construction 
of Pennsylvania statutes ‘relative to taxation, the col- 
lection of taxes and reduction to be made to tax-pay- 
Ppayers.—Kemmerer v Township of Foster, 8. C. Penn., 
April 23, 1888; 13 Atl. Rep 556. 

191. TAXATION—Tax-sale — Registration.—Construc- 
tion of Pennsylvania statutes, relative to taxation, tax- 
sales and the registe .tion of titles with reference to the 
payment of tuxes.—Kuntz v. Schumacher, 8. C. Penn., 
April 23, 1888; 13 Atl. Rep. 561. 

192. TRESPASS TO TRY TITLE—Prima Facie Title. 
In trespass to try title, the deed under which plaintiff 
claims, and the evidence of his continued possession 
thereunder until defendant’s entry, are admissible and 
sufficient to show prima facie title.—Parker v. Fort Worth, 
etc. R. R., 8. C. Tex., May 22, 1888; 8 8. W. Rep. 541. 

193, TowN—Statute — Contract. Construction of 
Connecticut statutes relative to the contracts for town 
buildings and the rights of citizens to interpose by 
legal proceedings in those matters. — Dibble v. Town of 
New Haven, 8.C of Err and App. Conn., June, 1888; 14 Atl. 
Rep. 210. 

194. TetaL—Evidence—Instruction. Where a cer- 
tuin record was crroneously put in evidence by the 
plaintiff, unt the judge instructed the jury that there 
.was no reason in any pirt of the evidence why the 
plaintiff suvuld not recover, and the jury nevertheless 



































found a verdict for defendant: Held, that the error was 
cured. — Cadwallader v. Brodie, 8. C. Penn., April 9, 1888; 
13 Atl. Rep. 483. 

19, TROVER AND CONVERSION. Trover will not lie 
for bonds placed in defendant’s hands to be used in his 
business. The relation between the parties is that of a 
debtor and creditor.—Borland v. Stokes, 8. C, Penn., May 
7, 1888; 14 Atl. Rep. 61. 


196. TROVER AND CONVERSION — Pleading — Statute— 
Limitation. In an action of trover for the conver- 
sion of a note and mortgage, the defendant pleaded 
that they were barred by the statute of limitations, but 
did not state whether he meant this answer as a com- 
plete defense or merely mitigation of dangers: Held, 
that under the statute the answer was insufficient. — 
Thompson v. Halbert, N. Y. Ct. App., April 24, 1888;16 N. 
E. Rep. 675. 


197. TRustT— Compensation of Trustee. In Penn- 
sylvania, the usual commissions of trustees for selling 
real estate is two and one-half per cent. on the amount 
of the sale, for the sale of personal property of five per 
cent is allowed. If more is claimed proof must be made 
that the service is worth more. — Appeal of Dunlap, 8. C. 
Penn., May 14, 1888; 14 Ati. Rep. 262. 

198. TRuST—Fraud—Liability of Trustee. Circum- 
stances stated under which a trustee who has sold 
trust property at a large profit was held to have specu- 
lated with trust funds, and while the cestui que trust for 
the profit so realized by him. — Appeal of Baker, 8. O. 
Penn., April 16, 1888; 13 Atl. Rep. 487. 


199. TRUSTS—Resulting— Payment of Money. An 
intention of a grantee of land to hold the title in trust 
for the benefit of his wife, who has paid a part of the 
purchase money, cannot be established by parol. — 
Shelby v. Tardy, 8. C. Ala., May 24, 1888; 4 South. Rep. 276. 


200. Usury—Limitations. Where upon the receipt 
of a note for $1,000 the payee counted out $1,000in money 
and then took $100 from it: Held, that the statute of 
limitations does not begin to run against this usury un- 
til the note has been fully paid. — Harvey v. National, etc. 
Co., 8. C. Vt., May 17, 1888: 14 Atl. Rep. 7. 


201. VENDOR—Lien—Assignment of Note. The as- 
signee of a note, given for the purchase money of land, 
which is transferred without indorsement or guaranty, 
is not subrogated to the vendor’s lien, under Georgia 
law.— Hunt v. Harbor, 8. C. Ga., May 14, 1888; 68S. E. Rep. 
596. 

202. VENDOR AND VENDEE — Liquidated Damages — 
Bond. Where defendant bought land from plaint- 
iffand bound himself to run through the land three 
streets of the adjoining town, under a penalty, upon 
failure, to pay as liquidated damages $250: Held, that 
defendant was liable upon such failure to pay $250 as 
liquidated damages. — Jaqua v. Headington, 8. C.Ind., 
March 30, 1888; 16 N. E. Rep. 527. 

203. VENDOR AND VENDEE — Title. Where one 
purchasing a lease from the assignee of a party who 
afterwards became insolvent, he cannot refuse to com- 
plete the purchase without a release from the assignee 
of the insolvent, provided the court finds that the title 
of the vendor was good andthe assignment to him by 
the original owner was bona fide and not fraudulent.— 
Baylis v. Stimson, N. Y. Ct. App., June 5, 1888; 17 N. E. 
Rep. 144. 

204. WATER AND WATER COURSEs — Easement. A 
grant by A that B, his heirs and assigns, shall have the 
right to flow certain land for purposes connected with’ 
amill,heorthey paying astated annual sum for the 
privilege, such agreement is not a lease from year to 
year nor is it terminable by giving notice, but isa 
grant of an easement to the mill. — Tuttle v. Harry, 8. C. 
E, Conn., May 31, 1888; 14 Atl. Rep. 209. 

205. WILL — Construction. ——— The words ina will 
“ my home place, * * with my household furniture and 
all my personal goods and chattels on said premises at 
the time of my decease” do not include promissory 
notes, cash on hand nor other articles different in kind 
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from household goods.— Peaslee v. Fletcher's Estate, 8. C. 
Vt., May 28, 1888; 14 Atl. Rep. 1. 

206. WILL—Construction._—_— Where a testator after 
making a provision for his wife and daughter, provided 
that in case thut provision should be insufficient cer- 
tain other funds should be paid to them “out of the 
proceeds of the “‘ore bed:”’ Held, that, this latter clause 
constituted this last provision a charge upon the real 
estate. — Appeal of Brotzman, 8. C. Penn., April 16, 1888; 
13 Atl. Rep. 483. 

207. WILL—Construction—Sale—Power. ———Where a 
testator directed that after his youngest son should be- 
come of age, if the majority of the heirs should so di- 
rect, his land should be sold and the proceeds divided 
between his widow and his children: Held, that the 
power to sell the land was given by implication to his 
executors, — Potters, etc. Co. v. Adriance, N. J. Ct. Chan., 
May 16, 1828; 14 Atl, Rep. 16. 

208. WILLS—Construction— Suit. A testator hav 
ing bequeathed a legacy to the bodily heirs of a living 
person, who had children born before the testator’s 
death, the executors and beneficiaries of the will, other 
than such children, are not entitled to a construction 
by the cuurt as to who constitute such bodily heirs and 
when such legacy shall be paid. — 7yson v. Tyson, 8. C. 
N. Car., May 24, 1888; 6S. E. Rep. 707. 

209. WiLL—Construction—Widow — Remarriage. 
Where a testator by his will gave his estate to his wife, 
to hold during her widowhood for herself and child: 
Held, that upon her remarriage the property descerded 
as if ber hubsand had died intestate, the widow not be- 
ing barred of her share. — Beshore v. Lytle, 8. C. Ind., 
March 27, 1888; 16 N. E. Rep. 499. 

210. WiLL—Evidence. ——— The parol statements of a 
testator ure admissible to show that his omission to 
provide for some of his children in his will was inten- 
tional.— Whittemore v. Russell, 8. J. C. Me., March 14, 1888; 
14 Atl. Rep. 197. 

211. WILL—Gift—Lieu of Dower— Dower. ——- A testa- 
mentary gift by a husband to his wife is superior to all 
legacies not specially preterred to it by the will.—Moore 

* v. Alden, 8. J. C. Me., March 14, 1888; 14 Atl. Rep. 199. 

212. WILL—-Limitations. ——— An executor cannot re- 
tain the amount of u debt due to the estate by a 
legatee which debt is barred by the statute of limitation, 
unless the will specially directs that he shall. — Holtv. 
Lebby, S. J. C. Me., March 16, 1888; 14 Atl. Rep. 201. 

213. WILL — Probate. ——— Any person who believes 
hiwself interested in the provisions of a will may peti- 
tion tu have the will probated, if the executor declines 
to uct. — Keniston v. Adams, 8. J.C. Me., Murch 13, 1888; 
14 Atl. Rep. 203. 

214. WITNESs—Humiliation—Crimination. ——— A wit- 
nsse Cannot refuse to answer a question, because the 
unswer will tend to humiliate him, but can refuse, when 
it will tend to criminate him. — Ex parte Boscovitz, 8. C. 
Ala., May 24, 1883; 4South. Rep. 279. 

215. WITNESS—Impeachment — Examination. A 
witness cannot be asked, whether he was 1ot im- 
peached as a witness upon the trial of another cause. 
—Cockrill v. Hall, 8. CU. Cul., May 19, 1888; 18 Pac. Rep. 31S. 

216. WITNESS—Recalling—Cross-examination. ——— It 
is discretionary with the court to permit a witness to be 
recalled to correct his evidence, and also to require 
counsel to cease cross-examining a witnes upon a 
matter about which the witness has answered fully sev- 
eral times. — Gulfetc. R. R. v. Pool, 8.C. Tex., May 15, 
1883; 8S. W. Rep. 555. 

















CORRESPONDENCE. 





Editor Central Law Journal: 

Volume 126 United States Reports is out, and the 
only case reported in the volume is the Telephone 
Case. While the case is, no doubt, of great impor- 
tance to the litigants, I fail to see any point of suffi- 
cient importance to the profession to justify the impo- 
sition of filling up an entire volume with one cage. 
The questions decided are neither new nor compli- 
cated; in fact the cases turned more on questions of 
fact than of law. There bas hardly ever been a term 
of the supreme court at which cases of greater impor- 
tance than this-one were not decided; yet in no 
instance were 531 pages devoted to the statement of 
the case and argument of counsel, as in this cause. 
The books are full of great constitutional questions, 
decided after mature deliberation and argument by 
counsel as eminent as those engaged in the Telephone 
Cases, but none have received the consideration from 
the reporter this cause has. The Legal Tender Cases, 
Cruikshank’s Case, Ex parte Virginia, Ex parte Sie- 
bold and other cases, too numerous to mention, de- | 
fining the power of congress under the constitution, 
seems to be of small importance compared to this case; 
yet in those cases the very existence of this govern- 
ment is at issue, and here only the rights of property 
between individuals. In my opinion the action of the 
reporter is an outrage on the profession and should 
receive the condemnation of its members. The publi- 
cation of reports is entirely too rapid, and instead of 
padding, I think great care should be exercised to 
publish only such decisions as are of real importance, 
and then only in such manner as to enable the profes- 
sion to know what questions of law are decided, re- 
gardless of the disputed facts. Butif the reports of 
that august tribunal, the United States Supreme 
Court, set such an example as has been set in the 
126th, what can we expect of other reporters? 

LAWYER. 








QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.— Ed.) 


QuERY No. 6. 


A bought alot of land upon which was situated a house 
from B, paying B a part of purchase money, one- 
fourth, and giving mortgage of premises to B to secure 
balance. A, desiring to sell said house to C, went to B 
with C and asked the right to remove the same. B re- 
fused to allow the said house tobe removed unless A 
would pay him (B) $5,000 in cash, the value of house. 
A then goes to D and F and, representing to them that 
he was owner of said premises and house, gets their 
signatures toa bond as sureties to C, where in it was 
conditioned to move said house to a lot designated by 
C on or before the 15th of November, 1887. In consid- 
eration of $3,000 paid A by C, does the fact of C’s 
knowledge of B’s rights in the premises, coupled with 
his paying $3,000 to A, work such a fraud on sureties 
as to release them on the bond, A now being insolvent? 
The time of removal having expired, namely, the 15th 
of October, 1887, A goes to sureties D and F and ob- 
taining their signatures to a letter to C, agr cing to an 
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extension of time and also toa change of lots where 
said house was to be moved. In Alabama the fee is 
in the mortgagee when condition is broken, and the 
condition of mortgage in this case was broken when 
bond was made. M. 


Answer. The question might be stated more defi- 
nitely. As we understand it, C was unwilling to buy 
the house, or at least to pay for it, unless A would 
give a bond to remove it to C’s premises. Agave him 
a bond, with D and F as sureties. C seems to have 
acted in good faith, and was under no obligation to 
inform D and F as to the title to the premises—in fact 
he had no reason to suppose that they were ignorant 
thereof. If A* was guilty of deception toward his 
sureties, that cannot affect the rights of the innocent 
obligee of the bond. We cannot see that the sureties 
can claim to be discharged for the reasons stated. J. 


QUERY No. 7. 

1. Has a police court of a city of the fourth-class in 
the State of Missouri jurisdiction to try and punish 
for petit larceny? Can it pass a valid ordinance fixing 
-& penalty for that offense, and under such ordinance 
arrest and punish for such offense? 2. Can a police 
court in the State of Missouri deny defendant the 
right of trial by jury? Cite authorities. 8. 





QUERIES ANSWERED. 
Query No.5 [27 Cent. L. J. 107.) 


In 1887 the voters of a city of the third-class in Kan- 
sas voted to issue bonds, not to exceed $30,000, for 
water-works. After such election it was discovered 
that the value of the city would orly admit of $20,000 
being issued, and these were issued. Now the value 
of the city will admit of the issuing of $10,000 more 
bonds. Can these be issued under the former elec- 
tion? Please gite authority. Ss. 


Answer. The additional bonds cannot be issued un- 
der the authority of the former election. Hunt v. 
Hamilton, 25 Kans. 76. If, however, they should be 
put in circulation, under certain circumstances the 
city might be estopped to deny their validity in the 
hands of a bona fide holder. Wilson v. Salamanca, 99 
U. S. 499. H. W. 








RECENT PUBLICATIONS. 





INSANITY, its Classification, Diagnosis and Treatment. 
A Manual of Medicine. By E. C. Spitzka, M. D., 
President of the New York Neurological Society, 
formerly Physician to the Department of Nervous 
Diseases of the Metropolitan Throat Hospital, 
Consulting Neurologist of the Northeastern Dis- 

ensary, Neurvlogist to the German Poliklink. 
V.& 8. Tuke, Prize Essay, Ist, etc. New York: 
E. B. Treat, 771 Broadway. 1887. 


This is a work which hard!y comes within our juris- 
diction. It is a treatise on insanity, which is an im- 
portant topic of the law, but, of course, chiefly apper- 
tains to the province of the medical profession. The 
work before us is by a gentlemen of eminence in the 
medical profession, who has made a special study of 
nervous diseases and those affecting the mental facul- 
ties. Itis written from a strictly medical standpoint, 


designed fur the use of medical students and ad- 
dressed tothem. Nevertheless, as legal practitioners 
are often pitiably at a loss when tn course of a trial 





questions of this character come up, we think that the 
perusal of this and similar books might tend to edifi- 
cation, especially as the more general subject of med- 
ical jurisprudence is so imperfectly and superficially 
studied by law students and so soon forgotten by 
legal practitioners. 








JETSAM AND FLOTSAM. 





THE growing cosmopolitanism of Boston University 
is strikingly shown in the fact that its seven hundred 
and seventy-five matriculants last year came from 
nineteen foreign and from thirty American States and 
Territories. Among them were bearers of university 
degrees from no less than seventy-one American and 
foreign universities, colleges and professional schools. 
The instruction was given by one hundred and twenty 
professors and lecturers. The number of graduates 
in June was one hundred and thirty-one. From a 
lady who died in France last January, the institution 
has just received a bequest of $25,000. 


A WARD statesman, whose testimony was needed in 
an election fraud case, was put on the witness stand. 
“Raise your right hand,” said the court; ‘do you sol- 
emnly swear to tell the truth, the whole truth and 
nothing but the truth, so ” “Hold up judge,” 
interrupted the witness; ‘‘can’t you mitigate that sen- 
tence just a little? You know I’ve been in politics for 
a good long while.” 


*-THE bulk of my fortune I wish to bequeath to my 
scapegrace nephew George,” said the dying man. 
‘““Why, it was only yesterday he called you an old 
skinflint,”’? said the lawyer. “I’d cut the boy off.” 
‘*That’s ull right,”’ replied the testator. **You make 
the will out the way I tell you. I know enough about 
wills to Know that if I leave him all the money he 
won’t get a cent of it.” 

CLIENT (to pension lawyer): Do you s’pose you can 
get a pension fur a man who was wounded at the bat- 
tle of Gettysburg? 

Lawyer: Certainly; were you there? 

Client: Yes, sir; last night I sprained my leg coming 
down the steps. ° 

JUDGE (to jury): Have you agreed upon a verdict? 
Is the prisiouer guilty or not guilty of theft, as charged 
inthe indictment. Foreman: We have not yet reached 
averdict your honor. I missed my pocket-book in 
the night, and I would respectfully ask that each 
juror be searched. 


SELF DEFENSE.—“Did you kill the dog in self de- 
fense?” asked a lawyer of a colored defendant who 
was testifying in hisown behalf. ‘*No Sah! I shot him 
as he was climbing de fence, and he fell over de fence.” 

















